THE  BURDEN  OF  ESCALATING  WORKERS' 
'         COMPENSATION  COSTS  ON  SMAU  BUSINESS 

V  4.  SM:  103-50  — — ^=^ 


rhe  Burden  of  Escalating  Workers'  C. 


HEARING 

BEFORE  THE 

COMMITTEE  ON  SMALL  BUSINESS 
HOUSE  OF  REPRESENTATIVES 

ONE  HUNDRED  THIRD  CONGRESS 

FIRST  SESSION 


WASHINGTON,  DC,  SEPTEMBER  29,  1993 


Printed  for  the  use  of  the  Committee  on  Small  Business 

Serial  No.  103-50 


nconcnviQv 
JUN  3  0  1994 

nuro»«wrirri>ftn„„c|,TrncOj»omiJ|pJVr 


U.S.   GOVERNMENT   PRINTING   OFFICE 
72-935  i^  WASHINGTON    :  1994 

For  sale  by  the  U.S.  Government  Printing  Office 
Superintendent  of  Documents.  Congressional  Sales  Office.  Washington.  DC  20402 
ISBN   0-16-044172-2 


\Vl  THE  BURDEN  OF  ESCALATING  WORKERS' 

COMPENSATION  COSTS  ON  SMALL  BUSINESS 

4.  SM:  103-50  ^^=^=_^ 


e  Burden  of  Escalating  Workers'  C... 


HEARING 

BEFORE  THE 

COMMITTEE  ON  SMALL  BUSDfESS 
HOUSE  OF  REPRESENTATIVES 

ONE  HUNDRED  THIRD  CONGRESS 

FIRST  SESSION 


WASHINGTON,  DC,  SEPTEMBER  29,  1993 


Printed  for  the  use  of  the  Committee  on  Small  Business 


Serial  No.  103-50 


nconcvroQv 

I 

JUN  3  0  199^ 


U.S.    GOVERNMENT   PRINTING   OFFICE 
72-935  J^  WASHINGTON    :  1994 


For  sale  by  the  U.S.  Government  Printing  Office 
Superintendent  of  Documents.  Congressional  Sales  Office,  Washington.  DC  20402 
ISBN   0-16-044172-2 


COMMITTEE  ON  SMALL  BUSINESS 


JOHN  J.  LaFALCE,  New  York,  Chairman 

JAN  MEYERS,  Kansas 

LARRY  COMBEST,  Texas 

RICHARD  H.  BAKER,  Louisiana 

JOEL  HEFLEY,  Colorado 

RONALD  K.  MACHTLEY,  Rhode  Island 

JIM  RAMSTAD,  Minnesota 

SAM  JOHNSON,  Texas 

WILLIAM  H.  ZELIFF,  Jr.,  New  Hampshire 

MICHAEL  A.  "MAC"  COLLINS,  Georgia 

SCOTT  McINNIS,  Colorado 

MICHAEL  HUFFINGTON,  California 

JAMES  M.  TALENT,  Missouri 

JOE  KNOLLENBERG,  Michigan 

JAY  DICKEY,  Arkansas 

JAY  KIM,  California 

DONALD  A.  MANZULLO,  Illinois 

PETER  G.  TORKILDSEN,  Massachusetts 

ROB  PORTMAN,  Ohio 


NEAL  SMITH,  Iowa 

IKE  SKELTON,  Missouri 

ROMANO  L.  MAZZOLI,  Kentucky 

RON  WYDEN,  Oregon 

NORMAN  SISISKY,  Virginia 

JOHN  CONYERS,  Jr.,  Michigan 

JAMES  H.  BILBRAY,  Nevada 

KWEISI  MFUME,  Maryland 

FLOYD  H.  FLAKE,  New  York 

BILL  SARP ALIUS,  Texas 

GLENN  POSHARD,  Illinois 

EVA  M.  CLAYTON,  North  Carolina 

MARTIN  T.  MEEHAN,  Massachusetts 

PAT  DANNER,  Missouri 

TED  STRICKLAND,  Ohio 

NYDIA  M.  VELAZQUEZ,  New  York 

CLEO  FIELDS,  Louisiana 

MARJORIE  MARGOLIES-MEZVINSKY, 

Pennsylvania 
WALTER  R.  TUCKER  III,  California 
RON  KLINK,  Pennsylvania 
LUCILLE  ROYBAI^ALLARD,  California 
EARL  F.  HILLIARD,  Alabama 
H.  MARTIN  LANCASTER,  North  Carolina 
THOMAS  H.  ANDREWS,  Maine 
MAXINE  WATERS,  California 
BENNIE  G.  THOMPSON,  Mississippi 

Jeanne  M.  Roslanowick,  Staff  Director 
Stephen  P.  Lynch,  Minority  Staff  Director 


(II) 


CONTENTS 


Page 
Hearing  held  on  September  29,  1993 1 

WITNESSES 

Wednesday,  September  29,  1993 

Burton,  John  F.  Jr.,  director,  Institute  of  Management  and  Labor  Relations 
Acting  Dean,  School  of  Business,  Rutgers  University,  Publisher,  John  Bur- 
ton's Workers'  Compensation  Monitor 11 

Egge,  Jon,  member.  National  Federation  of  Independent  Business,  chairman, 
M.P.  Plumbing,  Clackamas,  Oregon 24 

Hiatt  J.,  Drew,  executive  vice  president  and  director  of  Government  Affairs, 

National  Business  Owners  Association 7 

Lein,  Charles  D.,  President,  Landstrom's  Original  Black  Hills  Gold  Creations, 
on  Behalf  of  the  Board  of  Directors,  National  Association  of  Manufacturers, 
Accompanied  by  Mark  Stuart,  associate  director  of  Risk  Management, 
[NAM] 16 

Reber,  Polly,  director.  Government  Relations,  Small  Business  Association  of 
Michigan,  on  Behalf  of  the  National  Small  Business  United,  and  Small 
Business  Association  of  Michigan 21 

APPENDIX 

Opening  statements: 

Combest,  Hon.  Larry 45 

Flake,  Hon.  Floyd  H 47 

Johnson,  Hon.  Sam 50 

Klink,  Hon.  Ron 44 

LaFalce,  Hon.  John  J 39 

Meyers,  Hon.  Jan 42 

Ramstad,  Hon.  Jim 49 

Roybal-AUard,  Hon.  Lucille 52 

Prepared  statements: 

Burton,  John  F.  Jr 87 

Egge,  Jon,  with  attachments 140 

Charts 151 

Labor  Management  Discussion  on  Worker's  Compensation 153 

Hiatt,  J.  Drew 53 

Lein,  Charles  D 103 

Reber,  Polly 134 

(III) 


THE  BURDEN  OF  ESCALATING  WORKERS' 
COMPENSATION  COSTS  ON  SMALL  BUSINESS 


WEDNESDAY,  SEPTEMBER  29,  1993 

House  of  Representatives, 
Committee  on  Small  Business, 

Washington,  DC. 

The  committee  met,  pursuant  to  notice,  at  10  a.m.,  in  room  2359- 
A,  Rayburn  House  Office  Building,  Hon.  John  J.  LaFalce  (chair- 
man of  the  committee)  presiding. 

Chairman  LaFalce.  The  Small  Business  Committee  will  come  to 
order. 

Over  the  next  several  months,  the  entire  Congress  and  certainly 
this  committee  will  be  deliberating  at  great  length  upon  one  of  the 
most  important  issues  confronting  America:  Health  care  reform. 

The  impact  of  President  Clinton's  health  care  proposal  on  small 
business  is  certain  to  be  a  focal  point  of  the  debate  and  this  com- 
mittee will  play  a  pivotal  role  in  exploring  that  and  related  issues. 
The  health  care  reform  package  has  the  potential,  not  only  to 
enable  small  businesses  to  provide  health  insurance  at  reasonable 
cost,  but  also  to  reduce  related  financial  burdens  that  have  saddled 
the  small  business  community  for  years. 

President  Clinton  is  to  be  commended  for  taking  steps  in  his 
health  reform  proposal  to  alleviate  one  such  related  burden — the 
burgeoning  cost  of  workers'  compensation  insurance.  It  is  that  spe- 
cific issue  that  the  committee  will  explore  today. 

The  purpose  of  today's  hearing  is  twofold:  First,  we  wish  to  ex- 
amine the  burden  that  escalating  workers'  compensation  costs  have 
been  placing  on  small  businesses  and  to  come  to  a  better  under- 
standing of  the  nature,  the  scope,  the  causes  of  that  problem. 
Second,  the  committee  wishes  to  consider  the  best  approach  to  inte- 
grate the  health  component  of  workers'  compensation  into  a  na- 
tional health  plan. 

The  high  level  of  workers'  compensation  premiums,  and  the 
rapid  rise  in  those  premiums  in  recent  years,  have  placed  an  enor- 
mous financial  burden  on  businesses,  both  large  and  small.  In  some 
cases,  the  costs  associated  with  providing  such  insurance  have 
become  so  prohibitive  as  to  force  actual  closure.  Between  1970  and 
1992,  workers'  compensation  costs  rose  from  1.1  to  2.57  percent  of 
the  average  business's  payroll.  For  small  businesses,  the  percentage 
can  be  considerably  higher.  In  1992,  providing  workers'  compensa- 
tion benefits  cost  employers  $62  billion.  I  am  told  that  figure  could 
easily  double  by  1995  if  current  trends  continue. 

(1) 


So  what  is  causing  this  troublesome  trend?  These  costs  can  prob- 
ably be  attributed  to  a  great  number  of  factors:  Higher  pay,  since 
most  benefits  are  calculated  as  a  percent  of  preinjury  wages;  more 
generous  cash  benefits  provided  by  workers'  compensation  statutes; 
deteriorating  workplace  safety;  greater  fraud  in  the  workers'  com- 
pensation program;  and  increased  litigation. 

But  perhaps  the  most  significant  contributor  to  this  price  escala- 
tion has  been  the  skyrocketing  cost  of  health  care,  which  now  ac- 
counts for  approximately  40  percent  of  workers'  compensation 
costs — up  from  33  percent  in  1980. 

Thus,  if  we  do  not  address  the  health  care  problem,  it  will  be  ex- 
tremely difficult  to  relieve  the  severe  financial  burden  that  work- 
ers' compensation  places  on  small  business. 

The  Clinton  administration  is  making  a  good  faith,  serious  effort 
to  address  this  problem.  In  an  attempt  to  control  these  costs  and 
ease  the  financial  burden  on  small  business.  President  Clinton  has 
proposed  changes  to  the  workers'  compensation  program  as  part  of 
his  overall  plan  to  reform  the  Nation's  health  care  system.  The 
President  recommends  that  we  coordinate  the  workers'  compensa- 
tion health  care  delivery  system  with  the  new  health  care  struc- 
ture, but  not,  at  this  point,  to  entirely  merge  those  structures. 

Under  President  Clinton's  Program,  individuals  with  work-relat- 
ed injuries  who  are  covered  by  workers'  compensation  insurance 
would  seek  treatment  through  their  alliance  health  care  plan. 
Workers'  compensation  insurers,  including  self-funding  employers, 
would  continue  to  be  responsible  for  the  cost  of  treatment  and  for 
reimbursing  health  plans  for  services  provided.  At  least  that  is  the 
way  I  understand  it. 

Now,  some  would  advocate  a  far  more  radical  approach,  a  com- 
plete merger  that  would  entirely  remove  the  medical  component 
from  workers'  compensation.  The  President's  plan  would  create  a 
Commission  on  Health  Benefits  and  Integration  to  study  the  feasi- 
bility and  appropriateness  of  transferring  the  financial  responsibil- 
ity for  all  medical  benefits,  including  those  now  covered  under 
workers'  compensation  and  automobile  insurance,  to  the  new 
health  system. 

The  rationale  for  some  eventual  complete  merger  is  that  it  might 
lower  what  employers  pay  in  workers'  compensation  premiums  by 
reducing  costs  associated  with  medical  price  discrimination,  the 
filing  of  claims  to  cover  nonwork-related  injuries,  lawsuits,  and  ad- 
ministrative paperwork.  Supporters  of  this  approach  also  argue 
that  merging  the  two  systems  would  encourage  employees  to 
search  for  low-cost  medical  care.  Currently,  there  is  little  incentive 
for  employees  to  do  so  because  workers'  compensation  pays  100  per- 
cent of  medical  expenses,  unlike  group  health  plans,  which  require 
deductibles  and  copayments. 

There  are  some  clear  potential  benefits  to  such  an  approach  in 
terms  of  cost  reduction.  Some  experts  contend  that  merging  the 
systems  could  reduce  workers'  compensation  premiums  by  some  30 
percent  nationally.  But  there  are  also  some  very  real  potential 
problems.  Experience  at  the  State  level  indicates  that  significant 
administrative  and/or  political  barriers  exist  in  trying  to  imple- 
ment such  plans.  Moreover,  merging  an  experience-rated  workers' 
compensation  system  into  a  community-rated  health  care  system 


raises  understandable  concerns  about  how  to  retain  the  current  in- 
centives for  employers  to  provide  a  safe  work  environment. 

Our  Small  Business  Committee  wishes  to  examine  the  Presi- 
dent's latest  recommendation  for  reforming  the  workers'  compensa- 
tion program,  as  well  as  the  concept  of  fully  integrating  the  medi- 
cal component  of  workers'  compensation  into  the  new  health  care 
structure.  I  have  called  together  today  a  distinguished  panel  of  ex- 
perts to  solicit  their  assistance,  their  counsel,  their  advice,  and 
their  help  on  this  issue.  It  is  a  difficult  issue.  It  is  my  hope  that 
this  hearing  will  enable  our  committee  and  the  rest  of  the  Congress 
and  the  administration  to  better  assess  the  impact  of  workers'  com- 
pensation and  health  care  reform  on  small  business  and,  in  turn, 
ensure  the  creation  of  work  environments  that  are  both  more  safe 
and  more  profitable. 

Joining  us  this  morning  will  be  Mr.  John  Burton,  director  of  the 
Institute  of  Management  and  Labor  Relations  at  Rutgers  Universi- 
ty. Mr.  Burton  publishes  a  monthly  newsletter  entitled  Workers' 
Compensation  Monitor;  Mr.  Charles  Lein,  board  of  directors  of  the 
National  Association  of  Manufacturers'  and  their  Small  Manufac- 
turers' Forum.  He  is  also  president  of  Landstrom's  Original  Black 
Hills  Gold  Creations  in  Rapid  City,  South  Dakota;  Miss  Polly 
Reber,  member  of  the  National  Small  Business  United  and  also  di- 
rector of  Government  Relations  for  the  Small  Business  Association 
of  the  State  of  Michigan;  Mr.  Jon  Egge,  a  member  of  the  National 
Federation  of  Independent  Business  and  chairman  of  the  M.P. 
Plumbing  company  of  Clackamas,  Oregon;  and  we  are  especially 
pleased  to  welcome  to  the  committee  for  the  first  time  as  a  witness 
Mr.  Drew  Hiatt,  the  executive  vice  president  and  Director  of  Gov- 
ernment Affairs  for  the  National  Business  Owners  Association,  but 
formerly  the  staff  director  for  the  Minority  on  the  House  Small 
Business  Committee. 

But  before  we  hear  from  the  panelists,  I  would  like  to  ask  other 
Members  if  they  have  any  statement  they  wish  to  make. 

First,  recognize  our  distinguished  Ranking  Minority  Member, 
Mrs.  Jan  Meyers. 

[Chairman  LaFalce's  statement  may  be  found  in  the  appendix.] 

Mrs.  Meyers.  Thank  you,  Mr.  Chairman.  Thank  you  for  holding 
this  hearing  on  one  of  the  most  troublesome  and  costly  programs 
currently  frustrating  small  business,  the  workers'  compensation 
system. 

Like  you,  I  think  workers'  comp  was  built  on  a  noble  premise 
that  many  workers  should  be  medically  treated  and  financially 
compensated  when  they  incur  injuries  on  the  job  through  no  fault 
of  their  own.  Similarly,  employers  should  be  able  to  provide  this 
benefit  without  having  to  bear  frequent,  expensive  lawsuits,  and 
should  be  able  to  help  their  workers  in  a  way  that  allows  them  to 
predict  costs. 

The  system  so  far  has  met  the  first  part  of  its  promise.  Informa- 
tion is  spotty,  but  about  91  million  workers,  or  87  percent,  are  cov- 
ered by  traditional  compensation  programs  and  are,  indeed,  receiv- 
ing the  benefits  and  treatment  that  they  deserve. 

Unfortunately,  the  last  part  of  the  equation  is  in  shambles.  In 
1972,  it  cost  an  average  of  $93  to  cover  a  worker,  but  by  1987  the 


tab  had  skyrocketed  to  $430  per  worker.  In  1990,  the  average  cost 
was  $500. 

While  workers'  comp  accounted  for  1  percent  of  payroll  in  1972, 
the  average  percentage  of  payroll  had  doubled  to  2.1  percent  by 
1988,  with  many  employers  experiencing  costs  of  3,  4,  and  5  percent 
of  payroll.  Part  of  this  story  lies  in  this  statistic:  The  average  medi- 
cal claim  was  $2,100  in  1981  but  leaped  to  $5,400  by  1989— a  157 
percent  increase. 

Now,  as  this  suggests,  the  taproot  of  the  problem  lies  in  escalat- 
ing medical  costs,  but  ancillary  roots  extend  to  increased  litigation, 
primarily  over  lost  wages  and  the  expansion  of  the  types  of  injuries 
covered,  such  as  mental  stress  and  carpal  tunnel  syndrome. 

These  problems  were  magnified  during  the  1980's  as  State  and 
Federal  legislators  sought  to  cap  medical  costs  in  other  areas  such 
as  Medicare,  Medicaid,  and  private  health  benefits,  but  left  work- 
ers' comp  alone.  As  a  result,  workers'  comp  became  a  target  for 
cost  shifting  because  it  offered  the  path  of  least  resistance  to  medi- 
cal care.  There  were  few,  if  any,  cost  restrictions  so  providers  fun- 
neled  claims  through  the  workers'  compensation  system,  triggering 
wide-scale  waste,  fraud  and  abuse  in  several  States. 

Now,  for  small  businesses,  these  forces  have  become  manifest  in 
wildly  unpredictable  and  debilitating  premium  increases.  One,  two 
or  even  500  percent  increases  as  a  percentage  of  payroll  over  the 
last  10  years  have  not  been  uncommon.  Because  the  program  is 
mandated,  these  costs  cannot  be  avoided  or  curtailed  or  otherwise 
managed,  leaving  the  business  plans  and  dreams  of  small  firm 
owners  in  shatters.  Sadly,  these  events  can  be  measured  in  the  loss 
of  jobs,  opportunities,  productivity  and  compensation. 

Mr.  Chairman,  examining  the  plight  of  small  business  under 
workers'  compensation  is  most  certainly  valuable  in  itself  and  I 
commend  you  for  doing  so.  However,  today's  hearing  may  also  have 
a  tangential  application  to  health  care  reform.  As  we  look  at  work- 
ers' comp  today,  maybe  we  should  think  about  tomorrow  and  con- 
sider these  questions  and  others  about  health  care:  Will  the  man- 
dates proposed  in  the  Clinton  plan  lock  small  businesses  into  un- 
controllable and  unpredictable  price  increases?  Second,  how  will  we 
guard  against  waste,  fraud  and  abuse?  Will  replacing  private  insur- 
ance with  State-run  bureaucracies  help  our  effort  or  will  we  merely 
replace  one  set  of  abuses  with  another? 

I  might  just  comment  at  this  point  in  time,  Mr.  Chairman,  that 
when  we  look  at  the  health  alliances  that  are  suggested  in  the 
Clinton  health  care  plan,  if  you  put  all  of  the  money  that  all  of 
those  health  alliances  control  together — and  it  has  oversight  by  a 
seven  member  board  in  Washington — the  money  that  those  groups 
control  is  larger  than  all  State  budgets  combined.  It  is  a  trillion 
dollars,  it  is  a  third  of  the  Federal  budget,  it  is  a  seventh  of  our 
entire  national  economy.  Now,  that  is  a  tremendous  amount  of 
money  for  them  to  control  and  it  is  going  to  cause  a  tremendous 
growth  in  bureaucracy. 

Third,  how  do  we  avoid  frivolous  claims  that  add  to  our  costs? 

Mr.  Chairman,  as  the  old  adage  goes,  those  who  ignore  history 
are  destined  to  repeat  it.  The  history  of  workers'  compensation 
boasts  noble  intentions,  some  of  which  have  been  fulfilled  for  the 
good  of  all  of  us.  But  the  recent  cost  of  these  admirable  intentions 


have  become  unbearable  not  only  to  small  business  but  to  those 
seeking  new  jobs  and  higher  wages  as  well. 

Health  care,  the  health  care  program,  too,  was  born  from  good 
intentions,  as  were  many  other  programs,  but  in  the  real  world  of 
small  business,  good  intentions  just  won't  pay  the  bills,  they  won't 
meet  the  payroll  costs  of  new  workers,  and  they  won't  buy  new 
equipment. 

I  hope  that  as  Congress  considers  yet  another  mandate  on  the  re- 
sources of  small  enterprises,  they  will  keep  this  in  mind.  Thank 
you  again,  Mr.  Chairman,  and  my  thanks  to  all  of  the  witnesses  we 
are  about  to  hear  from. 

Chairman  LaFalce.  Thank  you. 

[Mrs.  Meyers'  statement  may  be  found  in  the  appendix.] 

Chairman  LaFalce.  Any  other  Members  have  any  opening  state- 
ments they  wish  to  make?  Mr.  Klink. 

Mr.  Klink.  Thank  you,  Mr.  Chairman. 

I  am  very  pleased  the  Small  Business  Committee  is  holding  this 
hearing  to  discuss  the  issue  of  workmen's  compensation  and  how  it 
affects  operations  of  small  business.  Currently,  there  are  over  90 
million  employees  covered  by  the  various  forms  of  compensation 
for  work-related  injury  or  death  and  while  few  argue  about  the 
needs  for  these  laws  and  the  protections  they  offer,  the  annual  cost 
for  providing  the  security,  as  the  Chairman  said  in  his  opening 
statement,  is  astronomical. 

Within  the  4th  Congressional  District  of  Pennsylvania,  even 
large  companies  are  finding  it  very  difficult  with  our  State's  work- 
men's compensation  laws.  Rockwell  International  recently  closed  a 
plant  in  New  Castle,  Pennsylvania.  We  lost  800  jobs  with  that  clos- 
ing and  they  cited  as  the  main  reason  for  their  leaving  compliance 
with  workman's  compensation  laws  being  a  serious  problem.  Rock- 
well claimed  only  California's  workers'  compensation  laws  was 
more  difficult  for  them  to  operate  under. 

Health  care  costs,  of  course,  as  you  have  heard,  now  account  for 
40  percent  of  the  workers'  compensation  costs.  In  an  effort  to  curb 
the  costs.  President  Clinton  has  offered  that  health  care  services 
covered  by  workmen's  compensation  be  delivered  through  an  indi- 
vidual's health  plan  to  reduce  the  duplication  and  the  waste.  In 
Pennsylvania  alone,  insurance  companies  now  have  asked  for  a  24 
percent  increase  in  workmen's  compensation  costs.  While  small 
businesses  need  relief  in  these  cost  escalations,  we  need  to  ask  our- 
selves and  ask  you  if  President  Clinton's  proposal  is  a  solution  that 
will  work  for  small  business  rather  than  against  them. 

I  look  forward  to  continued  discussion  on  this  very  important 
issue  in  the  hopes  that  we  can  maintain  the  assurance  that  work- 
ers' compensation  can  provide  and  also  ease  the  financial  burden 
placed  on  small  businesses. 

To  the  witnesses,  I  apologize.  As  often  happens  in  this  congres- 
sional schedule,  we  have  another  hearing  going  on,  but  it  was  im- 
portant for  me  to  come  and  make  an  opening  statement  to  you.  I 
look  forward  to  reading  the  transcripts,  and  I  am  very  thankful  for 
the  Chairman  for  addressing  this  issue,  one  that  is  extremely  im- 
portant to  not  only  my  district  but  our  State  and  the  entire  coun- 
try. Thank  you. 

[Mr.  Klink's  statement  may  be  found  in  the  appendix.] 


Chairman  LaFalce.  Mr.  Combest? 

Mr.  Combest.  Thank  you,  Mr.  Chairman. 

Mr.  Chairman,  thank  you  for  calhng  this  hearing  on  the  impor- 
tant issue  of  workers'  compensation  and  the  President's  health 
care  package.  Skyrocketing  cost  of  workers'  compensation  premi- 
ums is  another  straw  destined  to  break  the  back  of  hard-working 
west  Texas  business  owners. 

While  the  national  average  for  workers'  compensation  benefits 
per  employee  averaged  $387  in  1990,  Texas  had  one  of  the  highest 
benefits  costs  at  $645  per  employee.  Because  of  the  spiraling  costs, 
the  State  legislature  battled  for  more  than  three  sessions  trying  to 
hammer  out  an  acceptable  system.  Although  the  current  system 
appears  to  be  a  major  improvement,  it  may  be  declared  unconstitu- 
tional. I  mention  this  because  workers'  compensation-like  health 
care  reform  is  an  issue  which  everyone  agrees  needs  fixing,  but  on 
which  we  just  cannot  seem  to  agree  on  the  solution. 

Most  would  agree  fraudulent  claims  by  unscrupulous  employees, 
doctors  and  lawyers  can  account  for  up  to  30  percent  of  all  claims. 
So  I  am  grateful  for  the  administration  that  they  have  taken  this 
small  step  in  at  least  trying  to  address  this  issue. 

Discussions  have  focused  on  possibly  merging  the  health  portion 
of  individual  States'  compensation  programs  into  a  national  health 
program  and  form  a  commission  to  further  study  other  reform  op- 
tions. While  only  limited  details  have  been  released,  the  complexity 
of  this  problem  seems  to  result  in  many  unanswered  questions. 

What  would  happen  when  full  mental  health  benefits  are  cov- 
ered under  the  Clinton  health  reform?  Would  all  workers  be  eligi- 
ble for  so-called  mental  job-stress? 

In  Texas,  I  have  been  told  by  workers'  compensation  experts  that 
Federalizing  the  health  component  of  workers'  compensation  would 
wreak  havoc  on  management  of  the  State  system.  I  understand  be- 
cause the  health  concerns  and  lost  wages  portions  are  so  inter- 
twined the  efficient  management  of  such  a  system  would  almost  be 
impossible. 

I  oppose  efforts  to  nationalize  workers'  compensation  or  splitting 
sections  of  the  program  for  Federal  Government  to  regulate.  While 
Wisconsin  has  a  model  program,  it  would  be  a  failure  in  Texas  be- 
cause of  the  diversity  of  workers  and  vast  differences  in  types  of 
employment. 

Last,  a  commission  on  workers'  compensation  was  tried  in  the 
early  1970's  with  the  results  clearly  stating  that  the  States  should 
be  left  to  reform  this  system  themselves. 

I  look  forward  to  today's  testimony,  Mr.  Chairman,  and  thank 
you. 

Chairman  LaFalce.  Thank  you. 

[Mr.  Combest's  statement  may  be  found  in  the  appendix.] 

Chairman  LaFalce.  Any  other  Members  have  any  statements 
they  wish  to  make?  Mr.  Collins. 

Mr.  Collins.  Thank  you,  Mr.  Chairman. 

I  appreciate  the  opportunity  to  hear  testimony  this  morning  re- 
garding workers'  compensation  issues.  Like  some  other  Members  of 
Congress,  I  too  am  a  small  businessman  and  I  can  personally  attest 
to  the  fact  that  runaway  workers'  compensation,  coupled  with  ever 
increasing  Government  regulatory  burden  and  taxation,  is  pushing 


many  small  business  people  closer  and  closer  to  the  edge  of  insol- 
vency. 

I  am  also  looking  forward  to  hearing  from  small  business  people 
and  representatives  about  their  views  on  the  Clinton  health  care 
proposal  and  how  the  proposal  will  affect  workers'  compensation 
issues.  Thank  you,  Mr.  Chairman. 

Chairman  LaFalce.  Thank  you. 

If  there  are  no  other  opening  statements  by  the  Members,  I 
would  like  to  go  to  the  panelists  now. 

[Mesers.  Flake,  Ramstad,  and  Johnson's  statement  may  be  found 
in  the  appendix.] 

Chairman  LaFalce.  Ladies  and  gentlemen,  we  have  five  of  you 
and  we  would  like  to  hear  from  all  of  you.  We  would  also  like  to 
engage  in  dialog,  a  bit  of  question  and  answering,  so  I  am  going  to 
ask  each  of  you  to  attempt  to  confine  your  opening  statement  to  no 
more  than  10  minutes.  If  you  could  do  that  by  reading  your  state- 
ment, fine.  If  you  can  do  that  by  summarizing  your  statement,  fine, 
but  under  any  circumstances,  10  minutes;  OK? 

My  intention  was  to  go  from  Mr.  Burton  right  down  the  line.  I 
want  to  make  just  one  little  exception,  because  we  do  have  the 
former  staff  director  for  the  Republican  side  testifying  for  his  first 
time.  I  will  call  on  Mr.  Drew  Hiatt  to  open  it  up  and  then  we  will 
go  to  Mr.  Burton  and  go  right  down  the  line. 

Mr.  BiLBRAY.  Mr.  Chairman,  should  we  have  this  witness  sworn? 

Mr.  Hiatt.  No,  those  secrets  died  with  me. 

Chairman  LaFalce.  Mr.  Hiatt. 

TESTIMONY  OF  J.  DREW  HIATT,  EXECUTIVE  VICE  PRESIDENT 
AND  DIRECTOR  OF  GOVERNMENT  AFFAIRS,  NATIONAL  BUSI- 
NESS OWNERS  ASSOCIATION 

Mr.  Hiatt.  Thank  you,  very  much,  Mr.  Chairman,  and  members 
of  the  committee,  it  is  a  pleasure  for  me  to  return  to  this  wonderful 
committee  and  to  be  on  the  other  side  to  present  testimony  on  this 
important  issue. 

We  commend  you,  Mr.  Chairman,  for  your  leadership  in  conven- 
ing this  hearing  today  to  address  this  growing  problem  and  the 
horrendous  burden  of  skyrocketing  workers'  compensation  costs  on 
small  business.  We  also  appreciate  the  opportunity  to  explore  this 
problem  with  the  committee  and  its  scope  and  severity  and  also  its 
effect  and  burden  on  America's  small  business  owners.  We  also  ap- 
preciate the  opportunity  to  comment  on  the  administration's  pro- 
posal to  integrate  the  medical  portion  of  workers'  compensation 
with  its  health  care  plan. 

As  we  look  at  the  workers'  compensation  system,  America's 
oldest  social  insurance  program,  Mr.  Chairman,  we  realize  that  it 
is  not  in  a  state  of  crisis,  it  is  in  a  state  of  chaos.  It  has  become 
increasingly  clear  that  the  underlying  purpose  of  workers'  compen- 
sation has  been  lost.  It  is  no  longer  an  exclusive  remedy  for  work- 
related  injuries  and  illnesses.  It  is  no  longer  a  no-fault  insurance 
system.  It  is  no  longer  a  system  that  serves  employers  and  employ- 
ees. 


Fraud  and  abuse,  spiraling  medical  costs,  legal  activism  and  judi- 
cial expansion  of  compensable  benefits  have  conspired  to  ruin  what 
was  once  a  progressive  and  balanced  system. 

Small  business  owners  across  this  country  and  in  your  districts 
are  crying  out  for  relief  from  the  crushing  burden  of  high  workers' 
compensation  premiums.  These  costs,  as  the  Chairman  has  pointed 
out,  now  represent  the  single  fastest  growing  labor  cost  and  they 
are  strangling  small  businesses  across  this  country.  As  a  result, 
many  of  the  small  business  owners  we  talked  to  are  no  longer  striv- 
ing for  success,  they  are  struggling  for  their  survival.  They  are 
worried  about  whether  and  how  long  they  can  survive  without 
relief  from  this  burden. 

If  labor  costs,  particularly  workers'  compensation  premiums,  con- 
tinue to  rise  beyond  small  business  owners'  ability  to  pay  them, 
how  much  longer  will  it  be  before  the  real  consequences  of  these 
costs  are  measured  in  massive  job  losses? 

Small  business  is  America's  leading  employer.  Today,  6  out  of  10 
Americans  in  your  district  take  home  a  paycheck  from  a  small 
firm.  Small  businesses  also  create  all  our  new  jobs.  In  fact,  they  are 
expected  to  create  more  than  three-quarters  of  the  43  million  new 
jobs  needed  over  the  next  25  years.  Unless  we  do  something  to  re- 
lieve the  pressure  of  these  high  labor  costs  on  small  business 
owners,  we  will  face  job  losses.  This  will  hurt  healthy  workers  by 
taking  away  their  jobs  and  injured  workers  by  taking  away  medical 
care  and  lost  wages.  We  cannot  help  employees  by  driving  their 
employers  out  of  business. 

As  the  Chairman  has  pointed  out  today,  about  96  million  Ameri- 
cans, or  about  9  out  of  every  10  workers,  are  covered  by  workers' 
compensation.  He  has  done  an  excellent  job  of  pointing  out,  as 
have  other  Members  today,  some  of  the  horrendous  costs  associated 
with  this. 

The  Workers'  Compensation  Research  Institute  estimates  the 
cost  of  workers'  compensation  will  reach  about  $70  billion  this 
year,  and  based  on  the  present  growth  rate  trend,  this  will  mean 
that  this  cost  will  triple  by  the  year  2000. 

Fraud  and  abuse,  unrestrained  medical  costs,  excessive  legal  dis- 
putes, and  judicial  expansion  of  compensable  benefits,  as  I  men- 
tioned, all  contribute  to  the  soaring  costs  of  workers'  compensation 
costs.  I  will  not  dwell  on  those  facts  that  have  been  pointed  out  al- 
ready, but  I  do  want  to  illustrate  for  this  committee  some  of  the 
factors  involved  in  workers'  compensation  costs  and  why  they  go 
up.  I  provided  two  examples  here  and  I  would  like  to  read  these,  if 
I  might.  The  names  of  the  claimants  have  been  changed  to  protect 
their  identities,  but  the  facts  around  each  case  have  not  been  al- 
tered in  any  way.  One  is  from  North  Carolina  and  the  other  from 
Louisiana. 

Mr.  Ed  Hughes,  who  is  a  cement  finisher,  was  injured  while  he 
was  pumping  concrete.  While  he  was  doing  that,  a  steel  boom 
swung  around  hitting  the  overhead  power  lines,  resulting  in  elec- 
trical shock  to  the  gentleman  and  causing  a  temporary  loss  of  con- 
sciousness. 

Upon  admission  to  the  hospital,  Mr.  Hughes  tested  positive  for 
cocaine.  Because  of  this  positive  test,  the  insurer  thought  it  would 
be  responsible  for  the  initial  medical  cost  only.  But  because  of  at- 


torney  involvement,  it  was  later  determined  the  positive  testing 
was  not  a  contributing  factor  in  the  incident.  The  insurer  did  not 
have  a  written  drug  policy  in  force,  therefore,  the  insurance  compa- 
ny was  obligated  to  accept  the  compensability. 

Mr.  Hughes  continued  to  complain  of  pain  and  headaches  and 
was  subsequently  evaluated  by  many  different  doctors,  including 
an  ophthalmologist,  orthopedist,  neurologist,  as  well  as  a  neuropsy- 
chiatrist.  No  objective  physical  findings  confirmed  his  continued 
complaints. 

Surveillance  videos  showed  Mr.  Hughes  capable  of  running, 
jumping,  and  walking  over  seven  blocks  to  his  residence,  all  with- 
out apparent  discomfort.  Confronted  with  the  video,  the  claimant's 
complaints  changed  from  physical  disabilities  to  psychological  prob- 
lems including  decreased  appetite,  depression,  and  crying  spells.  In- 
credibly, the  insurer  remains  required  to  pay  benefits  to  this  claim- 
ant and  has  spent  in  excess  of  $23,000  to  date. 

Alan  Johns,  another  example,  is  a  delivery  helper  who  was  in- 
jured while  helping  another  employee  deliver  a  washer  and  dryer, 
and  while  carrying  this  appliance  down  a  flight  of  stairs,  he  felt 
pain  in  his  back.  He  was  treated  with  physical  therapy  and  medica- 
tion and  released  to  work. 

Later,  while  picking  up  a  refrigerator,  he  claimed  injury  to  his 
left  shoulder  and  was  treated  by  the  same  physician.  The  diagnosis 
was  cervical  and  lumbar  strain  and  after  much  more  therapy, 
medication,  and  testing,  Mr.  Johns  remained  off  work.  Even 
though  the  claimant  was  video  taped  throwing  objects  from  a 
Mardi  Gras  float  in  which  he  stood  for  more  than  8  hours,  his  phy- 
sician refused  to  return  him  to  work  claiming  it  was  simply  one  of 
Mr.  Johns'  better  days  and  resulted  from  the  medication  he  was 
taking. 

Mr.  Johns  is  a  high  school  graduate  and  a  certified  bartender, 
and  due  to  the  efforts  of  his  attorney  and  a  treating  physician  will- 
ing to  order  endless  testing,  there  is  no  anticipation  of  his  return  to 
gainful  employment.  To  date,  this  claimant  has  cost  a  total  of 
nearly  $23,000  in  indemnity,  medical,  and  other  related  expenses. 

So  here  are  some  examples  of  how  attorney  involvement  which 
we  have  talked  about  and  how  alleged  fraud  and  abuse  in  these 
two  cases  have  driven  up  the  cost. 

As  a  first  step  toward  reforming  the  Nation's  workers'  compensa- 
tion system,  we  would  recommend  strongly  to  this  committee  legis- 
lation to  establish  a  national  commission  to  examine  the  workers' 
compensation  crisis.  Such  a  commission  would  be  comprised  of  rep- 
resentatives from  business,  particularly  small  business;  labor;  in- 
surance; medicine;  law;  consumer  groups;  Federal,  State  and  local 
government;  as  well  as  other  concerned  groups.  The  purpose  of  this 
panel  would  be  to  develop  recommendations  and  to  create  guide- 
lines for  States  to  follow  in  enacting  broad  reforms  of  workers' 
compensation  laws. 

A  further  goal  would  be  to  ensure  the  system  is  returned  to  its 
historical  purpose  of  serving  both  employers  and  employees.  We  be- 
lieve this  commission  would  provide  a  national  forum  in  which  to 
explore  the  current  crisis  and  offer  a  platform  for  reform. 

We  would  not,  and  I  want  to  underscore  this,  recommend  nor 
favor  legislation  to  craft  a  national  workers'  compensation  law. 
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Such  a  law,  in  our  view,  would  be  construed  as  an  encroachment 
upon  the  traditional  rights  and  responsibilities  of  States  in  the 
adoption  and  administration  of  workers'  compensation  laws. 

The  National  Business  Owners  Association  opposes  the  adminis- 
tration's proposal  to  merge  the  medical  portion  of  workers'  com- 
pensation with  the  health  care  plan.  It  must  be  understood  by  the 
members  of  this  committee  and  the  Clinton  administration  that 
workers'  compensation  is  much  more  than  a  medical  delivery 
system;  it  is  an  overall  workplace  disability  management  system 
which  focuses  on  achieving  maximum  medical  improvement.  Its 
goal  is  to  ensure  injured  workers  return  to  their  jobs  as  quickly  as 
possible. 

Mr.  Chairman,  and  members  of  this  committee,  we  have  some  se- 
rious reservations  about  an  integrated  approach.  First,  we  believe 
this  approach  would  lack  the  incentives  to  tailor  medical  programs 
for  insured  workers  and,  second,  we  are  concerned  this  might  also 
lead  to  a  relaxed  attitude  toward  workplace  safety  at  some  compa- 
nies. Under  an  integrated  approach,  employers  with  good  work- 
place safety  records  would  subsidize  employers  with  poor  records 
and  this  would  be  unfair  in  our  view. 

Such  a  plan  would  encourage  cost  shifting  and  higher  costs  for 
work-related  treatments.  Because  our  health  care  system  generally 
operates  on  a  fee-for-service  basis,  we  are  concerned  a  fixed-fee 
system  would  promote  more  conservative  methods  of  treatment 
that  would  minimize  the  provider's  time  and  costs.  This  implies 
longer  periods  of  disability  which,  in  turn,  would  mean  longer-last- 
ing workers'  compensation  disability  payments  and  higher  costs. 

In  our  view,  it  is  critical  from  the  standpoint  of  the  small  busi- 
ness owner  that  small  employers  continue  to  exercise  control  over 
medical  costs.  Studies  have  shown  that  when  these  employers  lose 
control  of  the  medical  component,  as  is  likely  in  any  integrated 
program,  wage  replacement  costs  go  up. 

I  believe  in  examining  this  problem  this  committee  must  also 
decide  how  the  exclusive  remedy  provision  of  workers'  compensa- 
tion will  be  addressed.  If  the  medical  component  of  workers'  com- 
pensation is  moved  into  a  national  health  care  system,  someone 
would  still  pay  for  the  benefits,  and  shifting  costs  from  one  system 
to  another  does  not  make  them  go  away. 

The  National  Business  Owners  Association  asked  its  members  in 
an  August  1993  survey  on  health  care  reform  whether  they  would 
favor  including  the  medical  portion  of  workers'  compensation  in 
the  administration's  new  health  care  reform  program.  The  respond- 
ents strongly  opposed  the  proposal. 

We  appreciate  the  opportunity  here  today  to  offer  our  views  on 
the  workers'  compensation  crisis  and  the  administration's  proposal 
to  fold  the  medical  portion  of  workers'  compensation  into  its  health 
care  plan.  Mr.  Chairman  and  members  of  this  committee,  we  look 
forward  to  working  with  jou  over  the  coming  months  to  achieve 
meaningful  reform  of  the  Nation's  workers'  compensation  system 
and  to  return  it  to  the  system  it  was  intended  to  be:  One  that  bene- 
fits employees  and  employers  alike. 

I  would  be  pleased  to  answer  any  questions  you  or  other  mem- 
bers of  the  committee  have  at  the  appropriate  time,  Mr.  Chairman. 
Thank  you. 
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Chairman  LaFalce.  We  will  withhold  our  questions  until  the 

conclusion  of  the  testimony. 

[Mr.  Hiatt's  statement  may  be  found  in  the  appendix.] 
Chairman  LaFalce.  Our  next  witness,  Mr.  John  Burton,  acting 

dean  of  the  School  of  Business  at  Rutgers  University. 

TESTIMONY  OF  JOHN  F.  BURTON  JR.,  DIRECTOR,  INSTITUTE  OF 
MANAGEMENT  AND  LABOR  RELATIONS  AND  ACTING  DEAN, 
SCHOOL  OF  BUSINESS,  RUTGERS  UNIVERSITY 

Mr.  Burton.  Chairman  LaFalce  and  members  of  the  committee, 
I  am  pleased  to  testify  at  your  request.  You  have  put  before  me  a 
formidable  task.  Most  professors  and  deans  are  programmed  to 
speak  in  50-minute  blocks  of  time.  I  will  do  my  best,  however,  to 
stay  within  the  10  minutes. 

I  feel  compelled  to  add  to  my  written  testimony,  which  will  only 
complicate  my  task.  I  have  a  particular  interest  in  this  issue  be- 
cause, in  connection  with  the  newsletter  that  I  edit,  I  am  a  small 
businessman.  I  have  workers'  compensation  policies  in  both  New 
Jersey  and  New  York,  and  so  I  can  understand  some  of  the  finan- 
cial pressures  that  small  business  is  under  because  of  workers' 
compensation  costs. 

I  found  the  opening  statements  by  the  members  of  the  committee 
quite  enlightening.  Clearly  you  have  a  grasp  of  the  issues  that  are 
involved  in  workers'  compensation  and  that  is  going  to  aid  me  as  I 
very  quickly  go  through  my  prepared  remarks. 

The  preliminary  data  for  1992  indicate  that  nationally  the  cost  of 
workers'  compensation  to  employers  is  about  $60  billion  and  these 
costs  have  escalated  rapidly  in  recent  decades.  They  have  escalated 
much  more  rapidly  than  payroll.  If  you  go  back  to  1960,  workers' 
compensation  costs  were  only  about  1  percent  of  payroll.  Currently, 
they  are  about  2.5  percent  of  payroll,  nationally,  as  an  average  for 
all  employers. 

There  are,  of  course,  variations  among  the  States  in  these  costs. 
Some  States,  California,  for  example,  have  costs  that  run  three 
times  or  more  times  the  cost  in  some  low-cost  States,  such  as  Utah 
or  Indiana.  Even  within  particular  States  there  are  substantial 
variations  in  costs.  Manufacturing  firms  typically  have  costs  that 
are  twice  as  high  as  the  average  cost  in  a  State;  and  within  par- 
ticular industries  there  are  also  very  substantial  variations  in  costs 
due  in  large  part  to  the  reliance  on  experience  rating,  which  re- 
lates an  individual  employer's  premiums  to  the  benefit  payments 
to  the  employees  of  that  particular  firm. 

Workers'  compensation  is  a  program  that  already  affects  most 
small  firms.  They  are  entirely  covered  in  most  States.  Nationally, 
about  87  percent  of  the  work  force  is  covered.  The  studies  that  I 
have  seen  suggest  that  small  business  pays  an  appropriate  share  of 
the  cost  of  the  program.  There  is  no  evidence  that  small  employers, 
for  example,  pay  more  than  their  fair  share  of  the  cost  of  this  par- 
ticular program.  So  what  is  happening  to  workers'  compensation 
costs  in  general  will  obviously  affect  small  business  and  that  is  the 
main  focus  of  the  remaining  comments  I  have. 

The  source  of  the  higher  cost  of  workers'  compensation  vary 
through  time.  In  the   1970's,  the  cost  increases  were  to  a  large 
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extent  due  to  rapidly  increasing  cash  benefits.  But  since  the  early 
1980's,  the  primary  source  of  higher  cost  has  been  escalating  medi- 
cal benefits.  For  example,  between  1984  and  1990,  expenditures  on 
medical  benefits  increased  over  15  percent  a  year  while  cash  bene- 
fits went  up  about  11  percent  a  year.  As  noted  by  others  today, 
that  means  that  the  share  of  all  benefits  in  the  workers'  comp  pro- 
gram accounted  for  by  medical  benefits  has  gone  up  rapidly  and 
now  accounts  for  about  41  percent  of  all  benefit  payments. 

Our  most  recent  figures  for  1991  indicate  that  the  medical  com- 
ponent of  workers'  compensation  accounted  for  about  $17  billion  of 
benefits. 

It  is  also  worth  noting  it  is  not  just  within  the  workers'  compen- 
sation program  that  we  see  a  rapid  escalation  of  medical  expendi- 
tures. If  you  compare  the  growth  of  medical  expenditures  within 
workers'  comp  with  health  care  expenditures  nationally,  workers' 
comp  costs  over  the  last  15  years  have  gone  up  much  more  rapidly, 
particularly  in  the  5-year  period  from  1985  to  1990. 

So  we  have  a  general  health  care  system,  which  we  all  know  is 
having  cost  problems,  but  workers'  comp  has  an  even  more  intense 
medical  cost  problem,  which  is  one  of  the  reasons  we  are  all  con- 
cerned about  reform  of  that  system. 

Why  is  it  that  workers'  compensation  is  having  these  higher 
medical  costs?  The  first  level  of  explanation  is  that  there  are 
higher  charges  in  the  workers'  compensation  system  for  services 
than  elsewhere  in  the  health  care  system.  There  is  also  evidence 
that,  for  similar  injuries,  workers'  compensation  patients  receive 
more  services  than  patients  in  the  other  components  of  the  health 
care  system.  So  we  have  a  problem  that  reflects  both  higher  prices 
and  higher  quantity  of  medical  services  in  workers'  compensation. 

Why  is  it  that  workers'  compensation  has  this  unenviable  record 
of  high  prices  and  high  quantity  of  services?  I  indicate  in  my  writ- 
ten testimony  that  there  are  several  sources.  One,  source  is  the 
providers  of  health  care  services.  The  general  health  care  system 
has  been  under  increasing  pressures  in  recent  decades  to  limit  the 
quantity  and  the  price  of  health  care. 

We  can  look  at  HMO's.  We  can  look  at  limitations  on  fees  being 
charged  in  the  Medicaid  system.  All  of  these  cost  containment  tech- 
niques have  put  a  great  deal  of  pressure  on  health  care  providers 
in  the  rest  of  the  health  care  system.  These  cost  containment  de- 
vices have  not  been  used  as  much  within  the  workers'  compensa- 
tion system  in  most  States,  and,  as  a  result,  I  think  there  are  sever- 
al consequences. 

First,  providers  who  have  been  squeezed  by  fee  schedules  in 
PPO's  or  by  Medicaid-Medicare  fee  schedules  have  an  incentive  to 
recoup  some  of  their  losses,  if  you  will,  by  charging  more  for  work- 
ers' compensation.  Second,  the  limited  use  of  utilization  review  in 
workers'  compensation  has  allowed  providers  to  provide  more  serv- 
ices in  workers'  comp  than  they  would  for  comparable  injuries  else- 
where; and,  third,  as  cost  containment  has  become  more  and  more 
of  a  factor  for  providers  in  the  rest  of  the  health  care  system,  pro- 
viders have  a  strong  incentive  to  have  marginal  conditions,  back 
disorders  notably,  classified  work-related  because  they  know  they 
will  not  be  subject  to  as  intense  scrutiny  on  the  quantity  and  price 
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of  services  that  they  provide  if  the  workers'  compensation  program 
is  involved. 

Another  factor  is  that  workers  also  influence  the  choice  of  where 
health  care  is  provided,  and  as  workers  look  outside  of  workers' 
compensation,  health  care  has  become  less  attractive  in  the  last 
decade  with  the  increasing  use  of  deductibles  and  limits  on  the  du- 
ration of  health  care. 

Workers'  compensation  has  retained  its  essential  characteristic 
as  a  first  dollar  system  with  no  limits  on  medical  care,  and  so  from 
a  worker's  standpoint  it  increasingly  becomes  more  attractive  to 
have  a  marginal  condition  classified  as  work-related  rather  than 
having  it  handled  through  a  group  health  plan. 

The  third  factor  that  helps  explain  the  high  cost  of  medical  care 
in  workers'  compensation  is  that  the  delivery  system  for  workers' 
compensation  is  tied  up  with  litigation  over  issues  of  causality  and 
the  extent  of  disability  that  very  often  involves  medical  testimony. 
So  we  get  doctors  involved  in  workers'  compensation  on  these  medi- 
cal-legal issues. 

Finally,  there  is  an  argument  to  be  made,  and  a  recent  book  by 
Dr.  Nortin  Hadler  at  the  University  of  North  Carolina  has  made 
this  agreement  forcefully,  that  for  certain  types  of  medical  condi- 
tions, notably  back  disorders,  there  is  excessive  and  unwarranted 
medical  treatment  throughout  the  entire  health  care  system.  Dr. 
Hadler  also  argues  that  the  primary  responsibility  for  the  over- 
treatment  in  workers'  compensation  is  the  insurance  carriers  who 
require  workers  to  undertake  operations  and  other  forms  of  treat- 
ment that  are  expensive  and  indeed  are  counterproductive  to  the 
rehabilitation  of  workers. 

Now,  based  on  this  very  brief  run-through  of  the  problems  in 
workers'  compensation,  what  are  some  solutions?  Some  of  the  solu- 
tions have  been  tried  inside  the  workers'  compensation  program. 
There  are  two  traditional  ones. 

First,  the  reliance  on  fee  schedules;  that  is,  schedules  which  limit 
the  amount  of  dollars  that  will  be  paid  for  various  kinds  of  serv- 
ices. These  fee  schedules  are  used  now  in  about  half  of  the  States 
and  in  many  States  they  have  been  around  for  quite  a  while. 

Despite  the  widespread  use  of  fee  schedules,  there  is  only  limited 
evidence  on  their  effectiveness  in  limiting  health  care  costs  in 
workers'  compensation,  and  the  most  recent  study  concluded  that 
the  effect  of  fee  schedules  on  moderating  the  rate  of  increase  in 
medical  prices  is  moderate  at  best. 

The  second  traditional  approach  to  limiting  the  costs  of  workers' 
compensation  health  care  is  to  limit  the  employee's  choice  of  physi- 
cian. The  notion  is  that  if  you  allow  the  carrier  or  the  employer  to 
control  or  influence  the  choice  of  physician,  that  you  will  get  lower 
cost  medical  care  and  ultimately  lower  costs  on  the  entire  case. 

Again,  there  are  only  a  few  studies  of  the  effectiveness  of  this  ap- 
proach to  cost  containment.  The  recent  Pozzebon  study  that  I  cite 
found  that  the  limits  on  employee's  choice  of  physician  were  associ- 
ated with  higher  medical  costs,  contrary  to  the  expectations  of 
those  who  promote  such  limits.  I  think  that  is  a  very  important 
message  that  we  need  to  bear  in  mind  as  we  think  about  reform. 

As  I  read  the  evidence,  there  is  almost  no  support  for  the  notion 
that  giving  the  insurers  or  employers  control  over  the  choice  of 
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physicians  is  a  way  to  reduce  the  cost  of  health  care.  Indeed,  the 
evidence  runs  fairly  strong  in  the  opposite  direction. 

This  means  that  the  solutions  that  have  traditionally  been  tried 
in  workers'  compensation  to  limit  health  care  costs  have  not 
worked  very  successfully.  We  are  now  casting  around  within  work- 
ers' compensation  to  try  to  find  more  effective  ways  to  deal  with 
this  problem.  I  discuss  in  my  written  statement  a  recent  example 
from  Florida,  where  there  is  a  pilot  being  used  to  study  the  effect 
of  HMO's  within  the  workers'  comp  system.  The  evidence  suggests 
that  HMO's  may  be  an  effective  way  to  control  health  care  costs. 

Nonetheless,  the  magnitude  of  the  problem  and  the  failure  of  the 
traditional  cost  containment  devices  on  health  care  within  workers' 
comp  have  led  many  to  think  we  need  to  look  to  broader  reforms 
and  not  simply  focus  on  changes  within  the  workers'  comp  system 
itself.  Some  of  those  broader  reforms  are  generically  described  as 
24-hour  coverage. 

There  are  a  variety  of  24-hour  coverage  plans  that  have  been 
proposed.  The  essence  is  that  the  work-related  test  would  be  re- 
moved for  cash  benefits  or  for  medical  benefits  or  for  both.  We  now 
have  several  States — Oregon,  Massachusetts,  and  Florida — that 
have  authorized  pilot  studies  of  24-hour  coverage  to  see  whether  or 
not  they  might,  for  example,  rein  in  the  cost  of  medical  care.  Un- 
fortunately, we  don't  have  evidence  from  those  pilots  yet  but  at 
least  there  is  a  great  awareness  at  the  States  that  some  broader 
reforms  may  be  necessary. 

Now,  the  Clinton  proposal,  in  a  sense,  could  be  viewed  as  a  vari- 
ant on  24-hour  coverage,  although  I  do  not  consider  it  true  24-hour 
coverage  because  some  distinctions  are  still  maintained  between 
work-related  and  nonwork-related  injuries  in  terms  of  the  medical 
care  that  is  provided. 

The  Clinton  administration  proposal,  as  I  understand  it,  is  sum- 
marized on  page  10  of  my  testimony,  and  it  has  already  been  sum- 
marized by  others,  so  I  will  certainly  skip  over  that  in  the  interest 
of  conserving  time.  Let  me  go  to  a  preliminary  assessment  of  the 
Clinton  administration  proposal  as  I  have  read  that  this  last  week. 

First,  to  invoke  a  cliche  that  is  commonly  pronounced  by  policy 
analysts,  if  it  ain't  broke,  don't  fix  it.  I  have  devoted  most  of  my 
testimony,  however,  to  demonstrating  that  the  health  care  compo- 
nent of  workers'  compensation  is  broke,  and  so  a  fix  would  be  nice. 

Second,  what  would  work  as  a  fix  is  not  obvious.  I  have  also 
spent  a  good  deal  of  my  testimony  arguing  that  the  traditional 
fixes  for  health  care  cost  problems  in  workers'  compensation, 
namely  fee  schedules  and  limits  on  the  employee's  choice  of  medi- 
cal provider,  appear  to  be  of  limited  valuable  and  arguably  only  ag- 
gravate the  medical  cost  problem  that  they  are  supposed  to  help. 

Third,  one  virtue  of  the  Clinton  administration  plan  is  the  pres- 
ervation of  a  financing  mechanism  for  work-related  benefits  that 
continues  experience  rating.  I  think  that  is  a  crucial  element  and 
some  of  the  earlier  drafts  of  the  Clinton  health  care  reform  did  not 
have  that  feature. 

Fourth,  the  plan  prohibits  the  use  of  deductibles  and  coinsurance 
for  the  medical  care  provided  for  work-related  injuries.  This  prohi- 
bition eliminates  one  of  the  cost  containment  devices  that  has  been 
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shown  to  be  relatively  successful  in  the  health  care  system  outside 
of  workers'  compensation. 

Fifth,  the  method  used  to  determine  the  charges  for  medical  care 
provided  by  the  health  plans  for  work  injuries  that  are  reimbursed 
by  the  employer  concerns  me,  as  does  the  reimbursement  mecha- 
nism. The  health  plans  themselves  receive  fixed  premiums  based 
on  risk  characteristics  of  their  patients  so  far  as  nonwork-related 
injuries  are  concerned.  Coupled  with  this  capitation  payment 
system  for  nonwork-related  injuries  is  a  fee-for-service  arrange- 
ment for  work-related  injuries,  with  the  reimbursement  of  the 
health  plan  by  the  employer  based  on  the  amounts  established  by  a 
fee  schedule. 

This  arrangement  seems  to  invite  cost  shifting  by  health  plans, 
which  could  classify  marginal  cases  as  work-related  in  order  to  get 
fee-for-service  payments  and  in  order  to  provide  extra  services  for 
workers'  compensation  cases,  since  it  is  now  not  a  capitation 
system  but  a  fee  for  service  system. 

Sixth,  and  perplexing  aspect,  of  the  Clinton  proposal  concerns 
the  ability  of  employers  or  carriers  to  influence  the  amount  and 
type  of  health  care  provided  for  work-related  injuries.  The  provi- 
sion of  medical  benefits  is  intertwined  with  the  provision  of  cash 
benefits,  as  the  previous  witness  noted,  and  one  danger  of  any  plan 
that  focuses  primarily  on  reducing  health  care  costs  is  that  any 
savings  there  may  result  in  a  higher  cash  benefit. 

The  concern  about  the  loss  of  control  over  the  health  care  compo- 
nent of  a  workers'  compensation  case,  because  of  the  fear  of  the 
consequences  for  the  amount  of  cash  benefits,  has  led  to  the  resist- 
ance by  some  carriers  and  employers  and  trade  groups  to  the 
notion  of  relying  on  health  plans  as  the  primary  source  of  medical 
care  for  work-related  injuries.  These  carriers,  or  spokesmen,  would 
prefer  to  keep  workers'  compensation  medical  care  out  of  the 
health  plans  normally  used  by  workers  and  in  a  separate  set  of 
health  care  providers  selected  by  the  carriers. 

I  suspect  that  these  carriers,  are  making  a  serious  mistake.  As  I 
indicated  earlier  in  my  testimony,  the  evidence  from  the  current 
workers'  compensation  system  suggests  that  those  States  that  allow 
carriers  to  choose  the  treating  physicians  have  higher  medical  costs 
and  the  strong  possibility  exists  that  giving  carriers  the  choice  of 
treating  physicians  in  all  jurisdictions  would  convert  a  failed  policy 
in  selective  States  into  a  national  failure. 

Moreover,  there  are  possible  virtues  of  requiring  employees  to 
use  the  same  health  plans  for  work-related  injuries  as  for  nonwork- 
related  injuries.  Currently,  in  many  States  there  are  networks  of 
doctors  who  specialize  in  workers'  compensation  cases  and  some  of 
these  doctors  overtreat  and  exaggerate  the  periods  of  disability  and 
extent  of  permanent  impairment. 

The  Clinton  administration  proposal  would  limit  the  ability  of 
employees  to  doctor  shop  as  part  of  the  medical-legal  process.  I 
would  urge  carriers  and  others  who  oppose  this  plan  to  carefully 
consider  whether  they  would  not  be  better  off  surrendering  the 
ability  to  choose  the  treating  physician,  which  is  of  dubious  value 
anyhow,  for  the  advantages  of  a  health  plan  in  which  doctor  shop- 
ping by  employees  is  limited. 

Mr.  Chairman,  I  hope  this  testimony  is  of  value. 
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Chairman  LaFalce.  Well,  you  have  deepened  our  understanding 
of  the  complexities  involved. 

Mr.  Burton.  I  take  that  as  a  compliment. 

Chairman  LaFalce.  It  is  a  compliment.  It  is  a  compliment. 

[Mr.  Burton's  statement  may  be  found  in  the  appendix.] 

Chairman  LaFalce.  Our  next  witness  will  be  a  representative 
from  the  National  Association  of  Manufacturers,  Mr.  Charles  Lein. 

TESTIMONY  OF  CHARLES  D.  LEIN,  PRESIDENT,  LANDSTROM'S 
ORIGINAL  BLACK  HILLS  GOLD  CREATIONS,  ON  BEHALF  OF 
THE  BOARD  OF  DIRECTORS,  NATIONAL  ASSOCIATION  OF  MAN- 
UFACTURERS, ACCOMPANIED  BY  MARK  STUART,  ASSOCIATE 
DIRECTOR  OF  RISK  MANAGEMENT  [NAM] 

Mr.  Lein.  Good  morning,  Mr.  Chairman  and  members  of  the 
committee,  I  am  Chuck  Lein.  With  me  today  is  Mark  Stuart,  associ- 
ate director  of  Risk  Management  for  the  National  Association  of 
Manufacturers. 

I  am  president  of  Landstrom's  Original  Black  Hills  Gold  Cre- 
ations in  Rapid  City,  South  Dakota.  We  are  a  jewelry  manufactur- 
er, and  I  appear  today  on  behalf  of  the  Board  of  Directors  of  the 
National  Association  of  Manufacturers'  Small  Manufacturers 
Forum. 

Mr.  Chairman,  I  would  like  to  thank  you  and  the  committee 
today  for  the  opportunity  to  both  discuss  the  burden  of  escalating 
workers  comp  costs  on  small  business  and  to  discuss  the  potential 
benefits  and  weaknesses  of  the  administration's  proposal  to  inte- 
grate the  medical  component  of  workers'  compensation  into  a  na- 
tional health  care  plan.  It  is  an  issue  that  perennially  dominates 
NAM  surveys  of  both  small  and  large  manufacturers,  and  I  would 
note  that  in  our  State  of  South  Dakota  it  is  the  hottest  topic  on  the 
agenda  for  industry  and  commerce  of  South  Dakota  and  is  one  of 
three  top  topics  for  consideration  by  our  State  legislature. 

Traditionally,  the  National  Association  of  Manufacturers  has 
long  opposed  Federal  involvement  in  any  way  of  the  State-run 
workers'  compensation  system.  This  remains  current  NAM  policy. 
We  have  been,  however,  willing  to  discuss  ideas  that  improve  the 
workers'  compensation  system  within  the  context  of  a  national 
health  care  plan. 

We  are  currently  evaluating  the  administration's  entire  health 
care  proposal  and  our  position  on  workers'  compensation  will  de- 
pended heavily  on  our  position  on  health  care  reform.  That  will  be 
addressed,  incidentally,  late  next  week  at  a  board  meeting  in  Cali- 
fornia. 

I  would  also  like  to  say  that  the  current  system,  although  jeop- 
ardized by  rapidly  rising  costs,  still  serves  the  majority  of  claim- 
ants well.  It  is  a  minority  of  cases  that  has  driven  costs  up  every- 
where. 

Before  I  review  the  burdens  the  workers'  compensation  has  on 
small  business,  and  the  pros  and  cons  of  the  Clinton  proposal,  I 
would  like  to  tell  you  about  some  of  the  problems  our  company 
faces  with  the  existing  system  in  even  a  rural  State  like  South 
Dakota.  In  essence,  what  I  would  like  to  do,  ladies  and  gentlemen, 
is  bring  you  back  into  what  it  is  like  in  the  trenches. 
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Ours  is  a  relatively  small  company  by  many  standards,  but  it  is 
one  of  the  larger  jewelry  manufacturers  in  the  United  States.  We 
have  420  employees  in  Rapid  City,  South  Dakota,  a  network  of  in- 
dependent reps  throughout  the  United  States  and  several  corners 
of  the  world.  We  are  not  fly-by-nights.  We  are  in  the  process  of 
celebrating  our  75th  anniversary. 

A  decade  ago  our  costs  for  workers'  compensation  were  relatively 
insignificant.  We  have  one  of  the  safest,  cleanest,  most  environ- 
mentally correct  work  environments  in  our  industry  worldwide. 
Yet  today,  we  pay  more  in  workers'  compensation  insurance  each 
month  than  we  paid  per  year  not  many  years  ago. 

Chairman  LaFalce.  Does  that  mean  that  your  workers'  compen- 
sation costs  have  gone  up  approximately  1,200  percent. 

Mr.  Lein.  a  part  of  that,  Mr.  Chairman,  is  driven  by  the  fact 
that  our  company  has  grown. 

While  the  vast  majority  of  American  workers  do  not  abuse  the 
system,  an  increasing  number  has  become  vulnerable  to  an  abu- 
sive, expensive  free  ride.  For  example,  in  California  and  other 
States,  we  have  law  firm  "cappers"  hanging  around  unemployment 
offices  counseling  claimants  as  to  how,  quote,  their  possible  head- 
aches could  be  stress  related  having  been  brought  on  by  conditions 
surrounding  their  employment. 

Nationwide,  we  have  consortium  of  attorneys  and  physicians  ad- 
vertising on  television  asking  what  musicians,  grocery  store  check- 
ers and  factory  workers  share  in  common.  They  proceed  to  describe 
cumulative  trauma,  repetitive  motion,  carpal  tunnel  injury,  and  ad- 
vertise no  cost  initial  consultation. 

Physicians  are  scared  to  death  of  malpractice  lawsuits.  Insurance 
carriers  are  not  overtly  motivated  to  contain  costs,  they  simply 
pass  through  escalating  costs  to  the  insured,  and  an  increasing 
number  of  attorneys  are  out  trolling  for  dollars. 

Not  long  ago  I  became  quite  concerned  when  I  discovered  that 
we  had  11  of  13  active  work  comp  cases  in  one  department  on  one 
shift.  Almost  all  were  relatively  new  employees  who  had  all  been, 
quote,  stricken  with  carpal  tunnel.  My  curiosity  was  further 
peaked  when  I  learned  a  new  employee  was  overheard  asking  what 
carpal  tunnel  felt  like  and  how  do  you  get  it.  Within  30  minutes, 
he  also  was  stricken.  About  the  same  time  a  lady  in  her  late  20's 
was  declared  to  be  totally  disabled  by  her  physician  after  having 
been  trained  as  a  solderer  for  only  2  months. 

We  were  so  concerned  with  what  was  happening  that  an  office 
employee  who  had  no  injury  asked  if  she  could  test  the  system.  The 
examining  physician's  opening  question  was  centered  around  how 
much  time  she  wanted  off.  By  the  time  she  was  thoroughly  exam- 
ined, she  had  a  medication  prescription,  braces  for  both  wrists,  and 
was  advised  she  was  a  whisper  away  from  surgery  on  both  wrists. 

I  have  asked  physician  friends  how  this  could  be.  The  response 
has  consistently  been  that  if  somebody  says  they  hurt,  physicians 
hardly  dare  challenge  that  response. 

On  a  personal  note,  not  one  representing  NAM  necessarily,  in 
spite  of  these  and  other  numerous  other  horror  stories,  which  most 
employers  have  to  share,  I  honestly  and  personally  seriously  ques- 
tion the  appropriateness  or  promised  efficiency  that  can  accrue 
from   a  federally   mandated,   managed   or  controlled   health  care 
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system.  Frankly,  without  exception,  the  representation  of  the  Fed- 
eral Government  for  cost  control  and  efficiency  is  nonexistent, 
while  its  history  of  bureaucracy  and  ever  escalating  cost  is  over- 
whelming. 

Also  on  a  personal  note,  I  am  reminded  how  so  many  small 
American  businesses  are  on  the  bubble  and  their  literal  survival  is 
at  risk.  Small  businesses  fuel  the  engine  of  American  enterprise. 
Almost  every  successful  American  business  today  was  at  one  time 
small  and  struggling.  While  he  is  not  a  manufacturer,  my  27-year- 
old  son  is  a  young  retail  entrepreneur. 

I  recently  asked  Keith  how  are  the  numbers  working;  how  did 
you  do  last  year?  He  said  he  was  working  80  to  100  hours  a  week, 
he  paid  the  mall  $65,000  rent,  he  made  his  loan  payments,  $45,000 
at  the  bank,  and  had  a  work  force  that  seasonally  ranged  from  5  to 
35  employees,  and  he  paid  himself — and  his  wife  is  working  with 
him,  and  this  is  how  he  can  do  this — he  paid  himself  $4,200  for  the 
year,  but  he  is  gaining  on  it. 

Ladies  and  gentlemen,  another  federally  mandated  expense  will 
force  Keith  and  many  thousands  of  other  small  business  people  to 
close  up  shop.  American  enterprise  does  not  need  any  more  help 
from  the  Federal  Government. 

Mr.  Collins.  Amen. 

Mr.  Lein.  Now,  back  to  NAM. 

There  are  problems  with  regard  to  our  ability  to  retrieve  reliable 
data  that  differentiates  costs  for  large  and  small  businesses  on  a 
historical  perspective.  Accurate  data,  as  I  note,  is  difficult  to 
obtain. 

With  few  exceptions,  all  employers  are  required  to  purchase 
workers'  compensation  insurance  to  ensure  that  workers  who  have 
become  disabled  as  a  result  of  an  on-the-job  injury  or  illness  will 
receive  compensation  to  pay  their  medical  costs  and  to  provide  in- 
demnity benefits  for  lost  earnings. 

In  all  but  four  States,  large  employers  are  allowed  to  self-insure 
their  workers'  compensation  risks,  and  about  20  States  allow,  sub- 
ject to  many  stringent  requirements,  groups  of  employers  to  pool 
their  risks  under  group  self-insurance  plans. 

Most  small  employers  are  not  allowed  to  insure  through  these 
groups.  As  a  result,  most  small  employers  have  no  choice  in  most 
cases  but  to  pay  the  premium  cost  quoted  by  the  insurance  carrier. 

By  contrast,  many  large  employers  are  able  to  have  more  than 
one  carrier  bidding  for  their  business.  While  these  numbers  are  not 
finite,  we  believe  this  results  in  premium  costs  that  are  5  to  10  per- 
cent lower  than  for  smaller  employers  with  comparable  risks. 

In  recent  years,  the  escalating  cost  of  workers'  compensation  in- 
surance for  small  employers  has  driven  some  out  of  business  and 
caused  others  to  curtail  the  hiring  of  additional  employees,  even 
though  many  of  them  have  had  no  workers'  compensation  claims 
filed  against  them. 

For  many  years  the  Social  Security  Administration  has  pub- 
lished data  on  the  total  cost  of  medical  and  indemnity  benefits  na- 
tionally and  State-by-State.  According  to  their  reports,  the  costs  of 
cash  indemnity  and  medical  benefits  have  almost  tripped  during 
the  10-year  period  between  1982  and  1992. 
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NAM  workers'  compensation  subcommittee  has  developed  a  set 
of  guidelines  which  it  will  use  to  judge  the  inclusion  of  workers' 
compensation  in  any  national  health  care  proposal.  My  following 
comments  on  the  pros  and  cons  of  integrating  the  medical  portion 
of  workers'  compensation  reflect  an  initial  analysis  by  NAM's 
workers'  compensation  task  force  using  these  guidelines. 

I  would  note  that  our  review  generated  more  questions  and  com- 
ments than  it  did  identifiable  pros  and  cons,  so  I  have  listed  those 
comments  and  questions  after  our  preliminary  analysis. 

I  should  also  note  that  States  such  as  Florida,  Oregon,  and  Wash- 
ington are  experimenting  with  workers'  compensation  reform  pro- 
grams and  we  would  suggest  that  it  may  be  premature  to  imple- 
ment reform  at  the  Federal  level  without  giving  the  proper  time  to 
determine  the  effectiveness  of  these  State  reform  plans. 

We  did  articulate  three  possible  benefits  of  integrating  the  medi- 
cal portion  of  workers'  compensation  in  a  national  health  care 
plan.  One  is  fee  schedule. 

It  appears  that  the  administration's  proposal  may  include  the  ap- 
plication of  a  fee  schedule  to  workers'  compensation  injuries.  The 
administration's  draft  position  on  this  issue  indicated  this  possibili- 
ty, but  it  is  difficult  to  determine  what  the  protocols  for  treatment 
will  be  under  this  plan.  Protocols  could  make  or  break  the  effec- 
tiveness of  the  new  system. 

A  second  possible  benefit  centers  around  negotiated  fees,  the  pos- 
sibility of  negotiated  fees  with  providers  for  workers'  compensation 
injuries.  Under  the  administration's  proposal,  it  appears  that 
health  care  providers  may  be  able  to  negotiate  lower  fees  than  the 
suggested  fee  schedule. 

Third,  the  proposal  does  contain  a  provision  that  could  reduce  or 
eliminate  self-referrals.  In  the  current  system,  self-referrals  has  ag- 
gravated workers'  compensation  costs. 

What  are  some  of  the  potential  problems  with  the  integration  of 
the  medical  portion  of  workers'  compensation  in  the  national 
health  care  plan?  There  are  several. 

The  ability  of  the  employer  to  be  involved  early  in  the  employ- 
ee's return  to  work  is  really  a  key  to  the  success  of  any  plan. 

The  administration's  proposal  appears  to  reduce  employer  in- 
volvement and  control  over  medical  care  by  mandating  that  the 
health  alliance  play  the  dominating  role  as  a  case  manager.  This 
provision  could  build  a  barrier  between  the  employer  and  the  em- 
ployee. A  health  alliance  case  manager  is  not  in  the  best  position 
to  advise  on  the  employee's  recovery.  This  task  requires  an  in- 
depth  natural  knowledge  of  the  workplace,  job  requirements  and 
capabilities  of  the  employee.  It  is  best  accomplished  by  employer 
case  managers. 

This  plan  would  also  affect  the  ability  of  the  employer  to  direct 
specific  cases  to  true  specialists  for  occupational  injuries  and  reha- 
bilitation. All  doctors  are  not  equal.  Some  are  better  suited  to  han- 
dling these  tasks  and  have  experience  in  workers'  compensation.  In 
many  cases,  employers  are  familiar  with  the  most  effective  health 
providers  of  work-related  injuries  and  illnesses. 

Cost  shifting.  Under  the  current  workers'  compensation  system, 
there  are  no  copays  or  deductibles,  as  has  been  noted  previously. 
The  administration's  proposal  would  continue  this  practice.  Many 
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in  the  employer  community  believe  the  lack  of  copayments  and  de- 
ductibles for  workplace  injuries  and  illnesses  and  the  chance  to  re- 
ceive indemnity  benefits  have  long  been  a  source  of  shifting  costs 
from  group  health  to  the  workers'  compensation  system.  Again,  a 
point  that  has  been  articulated  earlier. 

The  NAM  does  not  endorse  and  is  not  suggesting  that  copays  and 
deductibles  be  a  part  of  a  new  system,  but  we  point  out  that  cost 
shifting  is  a  problem  now  and  would  continue  to  exist  under  the 
administration's  proposal. 

We  would  also  point  out  under  the  administration's  proposal  the 
provider  seems  to  have  no  reason  to  dispute  a  workers'  compensa- 
tion claim,  a  perpetuation  of  a  situation  described  earlier.  Treating 
an  injury  under  the  alliance  plan  would  be  new  revenue  to  the 
plan  as  opposed  to  treating  an  injury  under  regular  health  insur- 
ance which  would  be  a  loss  to  the  provider  and  must  be  paid  out  of 
premiums.  Thus,  there  remains  an  incentive  for  the  provider  to 
treat  an  injury  as  a  workers'  compensation  claim. 

Under  the  administration's  proposal,  there  is  a  segregation  of 
medical  aspects  of  the  State-controlled  disability  components, 
which  would  likely  lead  to  disputes  and  litigation.  Potential  differ- 
ence in  plans  from  State-to-State  may  create  an  incentive  for  em- 
ployees to  switch  jurisdictions  for  claims,  which  could  lead  to  addi- 
tional litigation. 

A  new  national  system  will  complicate  administration  of  these 
claims  or  of  claims  for  employees  working  and  living  in  different  or 
multiple  States,  a  very  common  occurrence  in  many,  many  areas  of 
our  country.  What  happens  when  an  employee  is  injured  on  a  job 
out  of  the  State  in  which  he  or  she  lives?  What  if  that  employee, 
for  example,  a  severely  burned  person  requires  hundreds  of  thou- 
sands of  dollars  of  emergency  medical  treatment?  We  are  con- 
cerned that  there  will  be  a  dispute  between  alliances,  especially 
over  more  costly  injuries.  The  result  may  well  be  new  litigation  be- 
tween the  alliances  for  such  costly  treatment. 

In  conclusion,  as  we  all  know,  this  is  an  extremely  difficult  and 
complex  issue  to  address.  I  really  appreciate  the  attention  that  this 
committee  is  giving  to  the  issue  because  it  is  so  critical  and  it  is  on 
the  front  burner  for  so  many  American  businesses.  We  acknowl- 
edge that  if  the  health  care  system  is  going  to  be  changed,  the 
workers'  compensation  portion  must  have  been  addressed  as  well. 
If  not,  the  workers'  compensation  system  will  simply  be  doomed  to 
cost  shifting. 

NAM  will  review  any  health  care  reform  proposal  that  includes 
workers'  compensation  against  our  guidelines  and  in  the  overall 
context  of  the  health  care  reform  proposal.  This  review  will  be  pro- 
vided to  the  committee  when  it  is  available.  We  will  also  develop  a 
position  on  what  the  manufacturing  community  would  like  to  see 
done  with  the  system.  It  is  important  to  understand  that  no  reform 
proposal  has  ever  been  so  seriously  considered  at  the  Federal  level. 
We  must  urge  great  caution  be  given  to  such  a  discussion  and  such 
a  decisionmaking  process. 

The  current  system,  for  all  its  problems,  does  serve  the  majority 
of  claimants  well.  It  is  a  minority  of  cases,  in  combination  with  sys- 
temic problems,  that  have  complicated  the  system.  The  NAM, 
along  with  the  AFL-CIO,  co-chair  the  labor  management  discussion 
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group  on  workers'  compensation.  We  have  been  meeting  for  more 
than  2  years  on  a  regular  basis. 

Our  primary  focus  has  been  on  issues  related  to  the  two  most  im- 
portant players  in  the  system,  the  employee  and  the  employer.  We 
have  developed  white  papers  which  our  peers  can  use  at  the  State 
level  as  a  guide  to  solving  some  of  their  problems.  We  will  try  over 
the  next  few  months  to  do  the  same  on  this  issue. 

NAM  members  are  concerned  about  their  employees.  People 
make  businesses  work.  They  want  to  continue  to  provide  them  with 
affordable,  high  quality  health  care.  Many  of  the  programs  volun- 
tarily provided  by  NAM  companies  provide  the  best  protection 
available  today  in  the  world  at  very  competitive  prices.  We  hope 
that  the  programs  developed  by  the  administration  will  allow  us  to 
continue  to  provide  affordable  quality  care  for  our  employees. 

Although  some  proposals  currently  under  discussion  are  not  nec- 
essarily, what  the  NAM  would  suggest — we  remain  willing  to  ex- 
plore the  concept  and  trust  that  our  words  will  carry  weight  in  the 
legislative  process.  It  should  be  noted  that  most  of  our  business  and 
industry  associations  are  opposed  to  any  Federal  involvement  with 
State  workers'  compensation  programs. 

Mr.  Chairman,  members  of  the  committee,  thank  you  very  much 
for  allowing  a  country  boy  from  South  Dakota  to  be  a  part  of  your 
day. 

Chairman  LaFalce.  Well,  thank  you  very  much,  Mr.  Lein,  for 
your  excellent  testimony. 

[Mr.  Lein's  statement  may  be  found  in  the  appendix.] 

Chairman  LaFalce.  The  bells  that  you  heard  about  4  minutes 
ago  indicated  that  we  were  being  summoned  to  the  Floor  for  a  vote. 
It  happens  to  be  on  the  continuing  resolution  for  fiscal  year  1993. 
It  is  a  recorded  vote  and,  therefore,  I  will  recess  the  deliberations 
of  the  Small  Business  Committee  and  we  will  reconvene  in  approxi- 
mately 15  minutes.  At  that  time,  we  will  hear  from  Ms.  Reber,  Mr. 
Egge,  and  will  have  questions  from  the  Small  Business  Committee. 

The  Small  Business  Committee  stands  in  recess  for  15  minutes. 

[Brief  Recess.] 

Chairman  LaFalce.  The  Small  Business  Committee  will  come  to 
order. 

When  the  committee  recessed,  we  had  just  completed  hearing 
testimony  of  the  representative  of  the  National  Association  of  Man- 
ufacturers, and  we  now  have  Ms.  Polly  Reber,  director  of  Govern- 
ment Relations  for  the  Small  Business  Association  of  Michigan,  tes- 
tifying before  us  on  behalf  of  the  National  Small  Business  United. 

Ms.  Reber? 

TESTIMONY  OF  POLLY  REBER,  DIRECTOR  OF  GOVERNMENT  RE- 
LATIONS, SMALL  BUSINESS  ASSOCIATION  OF  MICHIGAN,  ON 
BEHALF  OF  NATIONAL  SMALL  BUSINESS  UNITED  AND  SMALL 
BUSINESS  ASSOCIATION  OF  MICHIGAN 

Ms.  Reber.  Mr.  Chairman,  members  of  the  committee,  I  appreci- 
ate the  opportunity  to  appear  before  you  today.  My  name  is  Polly 
Reber,  I  am  director  of  Government  Relations  with  the  Small  Busi- 
ness Association  of  Michigan.  Our  organization  is  a  private,  non- 
profit, multiservice  trade  association  representing  over  6,600  small 
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businesses  across  the  State  of  Michigan.  While  the  criterion  for 
membership  in  our  organization  is  250  employees  or  less,  the  over- 
whelming majority  of  our  members  have  25  or  fewer  employees, 
closely  reflecting  the  population  of  the  business  community  as  a 
whole. 

Chairman  LaFalce.  Ms.  Reber,  could  you  please  bring  your 
microphone  a  bit  closer? 

Ms.  Reber.  Yes. 

Chairman  LaFalce.  Thank  you. 

Ms.  Reber.  The  Small  Business  Association  of  Michigan  is  also 
an  affiliate  member  of  National  Small  Business  United,  in  Wash- 
ington, DC. 

The  State  of  Michigan  has  a  relatively  good  workers'  compensa- 
tion insurance  system  overall.  The  problem  is  we  cannot  afford  it, 
and  the  reason  is  spiraling  health  care  costs.  Work  comp  has  long 
been  cited  by  small  businesses  as  one  of  the  most  burdensome  costs 
of  doing  business  in  Michigan. 

In  our  first  edition  of  Small  Business  Barometer,  which  was  in 
April  of  this  year,  a  publication  which  not  only  measures  perform- 
ance but  also  tracks  the  expectations  and  experiences  of  Michigan's 
small  businesses,  work  comp  costs  was  mentioned  frequently  by 
small  business  owners  as  the  aspect  of  Michigan's  business  climate 
which  was  most  negative. 

Because  it  is  a  function  of  payroll,  it  is  a  disincentive  to  job  cre- 
ation or  expansion.  Any  decision  to  hire  more  employees  must  be 
weighed  against  the  negative  impact  of  work  comp  costs.  This  is  a 
significant  threat  to  small  businesses  which  are  currently  the  larg- 
est producers  of  jobs,  not  only  in  Michigan  but  also  in  the  Nation. 

Small  businesses  do  not  enjoy  some  of  the  advantages  the  work 
comp  system  extends  to  larger  companies.  Besides  the  obvious  ad- 
vantage of  having  greater  resources  to  absorb  the  financial  shock 
of  increasing  rates,  big  businesses  can  form  self-insured  funds  and 
can  negotiate  more  favorable  rates  with  insurers.  While  some  small 
employers  can  and  do  join  group  self-insured  funds,  that  option  is 
not  available  to  all  small  employers. 

A  small  business  with  a  history  of  few  or  no  worker  injuries 
could  end  up  in  a  risk  pool  for  their  industry  and  thus  pay  the  in- 
creased rate  along  with  companies  with  higher  injury  experience. 
Michigan's  small  businesses  also  find  themselves  at  a  competitive 
disadvantage  with  many  other  States,  most  especially  Indiana,  our 
neighbor  to  the  south,  which  has  much  lower  work  comp  costs. 

At  a  time  when  small  businesses  need  to  grow  by  expanding  into 
markets  in  other  States,  Michigan's  work  comp  make  our  business- 
es less  competitive  due  to  greater  benefit  costs. 

Over  the  last  decade,  Michigan  has  made  significant  changes  to 
our  work  comp  system.  In  the  early  1980's,  Michigan  changed  from 
a  State-approved  rate  classification  for  businesses  to  an  open  rating 
system  whereby  every  insurance  company  could  file  and  set  their 
own  rates  for  businesses,  introducing  competition  into  the  system. 
Today,  Michigan  has  the  second  lowest  number  of  businesses,  12.9 
percent,  in  the  placement  facility  for  assigned  risk,  which  is  the  in- 
surer of  last  resort. 

In  the  late  1980's,  Michigan  began  implementing  comprehensive 
health  care  services  rules  and  a  fee  schedule  for  work  comp.  The 
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fee  schedule  sets  a  maximum  fee  a  provider  may  charge  for  any 
work  comp  health  care  services.  The  rules  established  a  utilization 
review  process  to  be  the  responsibility  of  the  carrier.  They  include 
a  data  collection  requirement  and  a  dispute  resolution  process.  It  is 
estimated  that  the  implementation  of  the  rules  has  saved  our  work 
comp  system  20  percent  per  year  since  their  implementation. 

Michigan  has  achieved  some  degree  of  success  in  controlling  the 
dramatic  increases  within  the  work  comp  system.  As  an  example, 
Michigan  is  one  of  only  two  States,  the  other  being  Florida,  which 
has  implemented  six  common  cost  containment  strategies  in  work- 
ers' compensation  as  identified  by  the  Workers'  Compensation  Re- 
search Institute. 

One,  limited  initial  provider  choice;  two,  limited  provider  change; 
number  three,  medical  fee  schedule;  number  four,  hospital  pay- 
ment regulation;  five,  utilization  review;  six,  bill  review. 

Along  with  rising  legal  costs,  the  expansion  of  job-related  injuries 
in  recent  years  to  include  such  things  as  stress,  carpal  tunnel  syn- 
drome and  age-related  ailments  has  contributed  to  increased  work 
comp  costs.  However,  the  most  significant  factor  has  been  the  spi- 
raling  cost  of  health  care  in  the  Nation. 

The  health  care  component  of  work  comp  accounts  for  approxi- 
mately 40  percent  of  the  total  costs  of  work  comp.  Although  Michi- 
gan's efforts  to  address  costs  have  seen  results  within  the  larger 
context  of  dramatic  health  care  cost  increases,  our  work  comp 
system  has  become  a  real  financial  burden  for  small  business. 

As  a  means  to  addressing  this  problem  nationally,  there  have 
been  proposals  to  integrate  the  health  care  component  of  work 
comp  into  a  national  health  care  plan.  Although  this  may  initially 
seem  like  a  logical  step,  there  is  good  reason  to  be  extremely  cau- 
tious with  this  idea.  First,  national  health  care  reform  is  a  monu- 
mental task.  The  complexities  and  challenges  of  reform  are  almost 
overwhelming.  To  add  the  health  care  component  of  the  workers' 
compensation  system  to  that  task  at  this  time  could  devastate  the 
system. 

Once  we  begin  moving  toward  reform  in  health  care,  there  may 
be  a  need  to  bring  in  the  health  care  components  of  other  systems 
such  as  work  comp.  However,  we  need  to  proceed  carefully  to 
achieve  success  in  creating  an  effective,  quality  health  care  system 
first.  If  reform  in  health  care  is  achieved,  many  of  the  concerns 
with  the  health  care  component  of  work  comp  will  be  addressed.  At 
that  point,  it  will  be  important  to  analyze  integrating  work  comp 
into  the  system. 

Issues  such  as  coordination  of  benefits  and  dual  coverage  are  rel- 
evant to  that  discussion.  Although  work  comp  health  care  has  in- 
creased overall  more  rapidly  than  health  care  in  general,  it 
amounts  to  only  about  3  percent  of  the  total  health  care  costs. 
Second,  the  goal  of  the  health  care  component  of  work  comp  is  a 
little  bit  different  than  the  goal  of  health  care  in  general.  When  a 
worker  is  injured  on  the  job,  the  work  comp  system  is  designed 
with  a  goal  of  getting  that  worker  back  to  work  as  quickly  as  possi- 
ble. 

Work  comp  must  provide  indemnity  and  vocational  rehabilita- 
tion benefits  as  well.  The  health  care  component  is  factored  into  a 
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system  which  also  includes  prevention,  disability  management,  and 
return  to  work  programs. 

Workers'  compensation  insurance  is  of  great  value  to  small  busi- 
ness. It  creates  responsible  means  by  which  employers  assist  and 
protect  their  employees  should  they  be  injured  on  the  job.  It  also 
contributes  to  a  safer  and  thereby  more  productive  work  environ- 
ment. 

The  Small  Business  Association  of  Michigan  and  National  Small 
Business  United  supports  reforms  in  the  work  comp  system  to 
achieve  those  ends  without  financially  overburdening  a  most  essen- 
tial part  of  our  economy — small  business — just  as  it  supports  re- 
forms in  the  health  care  system  with  similar  qualifications.  While 
we  desperately  need  relief  in  high  work  comp  costs,  the  method  to 
achieve  that  may  not  necessarily  be  within  the  parameters  of  na- 
tional health  care  reform. 

Thank  you. 

Chairman  LaFalce.  Thank  you  very  much,  Ms.  Reber. 

[Mr.  Reber's  statement  may  be  found  in  the  appendix.] 

Chairman  LaFalce.  Our  last,  but  by  no  means  our  least,  impor- 
tant witness  is  a  representative  from  the  National  Federation  of  In- 
dependent Business,  Mr.  Jon  Egge. 

Mr.  Egge.  Egge. 

Chairman  LaFalce.  Jon  Egge. 

TESTIMONY  OF  JON  EGGE,  MEMBER,  NATIONAL  FEDERATION  OF 
INDEPENDENT  BUSINESS,  CHAIRMAN,  M.P.  PLUMBING,  CLACK- 
AMAS, OR 

Mr.  Egge.  Mr.  Chairman,  I  am  feeling  a  little  like  Zsa  Zsa 
Gabor's  seventh  husband.  I  know  what  to  do  but  I  am  not  sure  I 
know  how  to  make  it  interesting. 

Chairman  LaFalce.  Well,  why  don't  you  try. 

Mr.  Egge.  I  will  give  it  a  shot. 

Chairman  LaFalce,  distinguished  members  of  the  committee,  for 
the  record,  my  name  is  Jon  Egge.  I  am  a  resident  of  the  Portland, 
Oregon,  metropolitan  area.  I  currently  manage  a  small,  second  gen- 
eration plumbing  company.  Our  company  employees  35  individuals 
in  what  I  like  to  refer  to  as  family  wage  jobs. 

I  am  here  today  on  behalf  of  over  600,000  fellow  NFIB  members 
in  this  country.  NFIB  is  the  largest  advocate  for  small  business 
owners  such  as  myself.  NFIB  doesn't  sell  insurance,  offer  credit 
cards,  do  potlucks  or  golf  tournaments.  Our  mission  is  to  provide 
you  with  the  best  information  about  issues  and  how  your  decisions 
will  impact  businesses. 

I  also  serve  as  Oregon's  advisory  council  chairman.  As  a  small 
business  owner  of  25  years  and  one  who  pays  over  $86,000  in  health 
insurance  premiums  and  over  $48,000  per  year  in  workers'  compen- 
sation premiums,  I  believe  I  speak  to  you  as  a  qualified  witness. 

My  specific  interest  in  workers'  compensation  grew  out  of  neces- 
sity. In  1985,  when  our  workers'  compensation  costs  skyrocketed, 
what  had  been  a  tolerable  expense  ballooned  to  12.9  percent  of  our 
production  payroll. 

In  short,  I  got  religion.  Workers'  comp  religion.  I  became  inter- 
ested in  the  legislative  process  in  December  of  1989.  I  was  asked  by 
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then-Governor  Neil  Goldschmidt  to  participate  in  a  successful  revo- 
lutionary approach  to  reform,  an  approach  that  has  led  to  a  32  per- 
cent overall  decrease  in  cost  since  1990,  a  little  less  than  4  years. 

I  will  share  with  you  the  highlights  of  that  experience  and  speak 
to  the  issue  of  merging  workers'  comp  and  health  care.  Let  me 
start  at  the  beginning,  and  I  am  going  to  leave  some  of  my  figures 
out  because  they  have  been  stated  before. 

A  couple  that  I  think  are  very  important:  20  States  in  this  coun- 
try experienced  double  digit  increases  last  year.  The  average  for  all 
States  was  10  percent.  As  has  been  mentioned  before,  the  medical 
costs  amount  to  about  40  percent 

Chairman  LaFalce.  Just  out  of  curiosity,  do  you  have  the  State 
of  New  York?  Do  you  have  a  table  there  of  all  the  States? 

Mr.  Egge.  Yes,  I  do. 

Chairman  LaFalce.  Well,  if  you  could — is  it  attached  to  your  tes- 
timony? 

Mr.  Egge.  No,  I  am  sorry,  it  is  not. 

Chairman  LaFalce.  If  you  could  give  it  to  the  committee  staff 
and  we  will  make  a  copy  of  that.  I  am  sure  each  would  like  to  see 
our  own  respective  figures. 

Mr.  Egge.  I  have  the  double  digit  States,  is  what  I  have,  a  list 
here. 

Chairman  LaFalce.  If  you  will  provide  that. 

Mr.  Egge.  We  can  make  the  entire  list  available. 

Chairman  LaFalce.  Please  do  so. 

Mr.  Egge.  Medical  costs  amount  to  40  percent  of  the  system.  I 
think  the  importance  here  is  that  it  drives  the  other  60  percent  of 
the  system.  Workers'  comp  medical  costs  in  Oregon  account  for 
about  3  percent  of  the  total  health  care  dollars  spent  in  Oregon. 
Nationally,  that  is  closer  to  2  percent. 

Even  after  the  reform,  Oregon's  NFIB  members  have  rated  work- 
ers' compensation  as  their  number  two  issue  right  behind  health 
care.  Nationally,  our  organization,  for  those  employers  who  have 
employees,  those  small  businesses  who  have  employees,  it  rates 
number  two  nationally  also. 

A  little  about  the  Oregon  story,  because  I  think  we  have  heard 
enough  of  the  negative  today.  I  will  give  you  a  little  of  the  positive 
of  what  can  be  done. 

Prior  to  1990,  Oregon  had  the  eighth  highest  costs  in  the  country 
and  somewhere  in  the  40's  for  benefits.  So  we,  clearly,  had  a  high- 
cost  system  that  had  very  little  benefit.  Some  referred  to  it  as  the 
system  that  was  an  inch  deep  and  a  mile  wide.  If  an  injured 
worker  hoped  to  get  the  maximum  benefit,  they  had  better  have  a 
lawyer.  Easy  to  get  into  but  not  much  for  the  truly  injured  work- 
ers. 

The  written  comments  that  we  have  presented  to  the  committee 
demonstrate  this  quite  clearly,  that  Oregon  was  a  poor  performer 
prior  to  1990.  The  Governor  gathered  seven  representatives  of 
labor  and  seven  representatives  of  management  in  his  basement  to 
reform  the  system.  We  started  with  the  question:  What  would  a 
perfect  workers'  compensation  system  look  like? 

Now,  we  didn't  produce  a  perfect  workers'  comp  system,  because 
I  think  everybody  at  this  table  will  agree  that  cannot  be  done.  But 
we  made  some  dramatic  changes  and  the  results  have  been  dramat- 
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ic  also:  1991,  12.2  percent  decrease  in  cost;  1992,  11  percent  de- 
crease in  cost;  1993,  11.4  decrease  in  cost;  and  in  the  1994  just  an- 
nounced, 4.3  percent  decrease  in  cost,  for  a  32  percent  overall  de- 
crease in  cost. 

While  the  Nation  is  headed  in  this  direction,  Oregon  is  headed  in 
the  opposite  direction. 

Now,  I  think  your  first  question  might  be,  well,  that  would  be 
easy  to  do  if  we  would  cut  down  on  the  available  benefits  to  work- 
ers, but  that,  in  fact,  is  not  true.  In  Oregon,  we  have  been  able  to 
increase  the  benefits  to  workers.  In  fact,  for  those  most  seriously 
injured,  the  scheduled  benefits,  such  as  loss  of  a  limb,  we  have  dou- 
bled the  benefits  to  workers. 

Oregon  is  very  proud  of  its  accomplishment.  We  now  stand  23rd 
in  cost  and  about  25th  in  benefits.  You  can  divide  the  reforms  in 
Oregon  into  four  major  areas  and  I  think  they  all  have  differing 
time  frames  in  their  benefit  to  the  system. 

Chairman  LaFalce.  Where  are  you  in  your  testimony,  sir? 

Mr.  Egge.  This  is  not — I  should  have  pointed  out  to  you  that  the 
written  testimony  is  not  what  I  am  presenting. 

Chairman  LaFalce.  Fine.  I  wanted  to  make  sure  I  was  not  miss- 
ing something. 

Mr.  Egge.  The  written  testimony  is  very  close  to  what  has  been 
said,  and  we  did  not  want  to  repeat,  but  there  are  a  lot  more  num- 
bers in  the  written  testimony  and  a  lot  more  background. 

Chairman  LaFalce.  I  didn't  mean  to  inhibit  you  in  any  way,  I 
just  wanted  to  follow  you. 

Mr.  Egge.  Good. 

It  divided  it  in  four  areas:  Access  to  the  system.  There  has  been  a 
lot  of  talk  about  how  easy  it  is  to  get  into  the  workers'  comp 
system.  We  limited  that  access  to  those  workers  who  were  really 
injured  in  job  injuries.  That  was  an  immediate  benefit  to  the 
system. 

Safety,  which  is  maybe  arguably  the  largest  benefit  is  more  of  an 
intermediate  thing.  Takes  a  little  longer  for  that  to  get  going,  but 
one  of  the  big  things  we  did  in  safety  was  to  increase  our  consultive 
services  to  businesses.  It  was  the  theory  that  there  are  a  couple  of 
ways  you  can  handle  safety,  one  is  with  a  club,  and  the  other  is 
with  some  consulting  services  that  business,  a  lot  of  businesses 
really  want  to  cooperate  and  have  a  safer  work  environment. 

Our  workplace  incident  rate  in  the  State  has  gone  now,  which  is 
evidence  that  we  have  prevented  the  accidents  before  they  happen. 

Elimination — elimination  I  should  not  say  that — but  reduction  of 
litigation  is  an  immediate  event,  but  one  that  we  addressed  in  the 
reforms.  Finally,  medical  managed  care  is  our  long-term  solution  to 
workers'  comp  costs  in  Oregon. 

Now,  there  has  been  some  discussion,  and  John  mentioned  earli- 
er, that  there  were  a  couple  of  ways  that  have  been  tried  and  we 
have  used  fee  schedules  in  Oregon  for  many  years  and  with  some 
not  very  dramatic  results.  In  fact,  immeasurable  results. 

Choice  of  physicians,  which  is  a  part  of  our  solution,  but  I  think 
the  third  alternative  is  more,  in  terms  of  managing  the  entire  case, 
and  that  is  our  approach  to  managed  care  in  Oregon.  Insurance 
carriers  and  self-insured  employers  contract  with  managed  care  or- 
ganizations. 
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Now,  this  is  not  simply  designed  to  drive  the  fees  down.  It  is  not 
a  managed  cost  organization,  it  is  a  managed  care  organization. 
There  is  a  very  real  difference  between  the  two. 

Utilization  review,  cooperative  claims  management.  You  can 
choose  the  doctor  but  that  does  not  mean  you  are  going  to  have 
any  cooperation  in  terms  of  managing  the  claim.  In  Oregon,  we 
hope  that  this  is  going  to  generate  some  additional  savings.  Then, 
of  course  obviously,  included  in  these  agreements  are  some  cost 
agreements. 

The  connection  between  comp  and  health  care.  We  talked  about 
24-hour  coverage  in  the  Governor's  basement.  Now,  we  met  for  5 
months  talking  about  reform  of  the  comp  system  in  Oregon. 
Throughout  that  5  months  we  talked  about  the  medical  component 
and  how  we  might  marry  that  to  health  care.  Our  conclusion  was 
that  in  the  5  months  of  intensive  study  we  could  not  come  up  with 
the  answer  and  we  still  don't  have  the  answer. 

There  are  still  many  questions  that  the  other  speakers  have  al- 
luded to,  but  an  outgrowth  out  of  our  reform  effort  has  been  the 
pilot  program,  which  John  mentioned  earlier,  and  the  pilot  pro- 
gram, while  I  would  have  guessed  would  have  started  with  self-in- 
sured employers,  that  has  not  been  the  fact.  We  have  actually 
agreement  between  our  largest  carrier,  partially.  Public  Safe  Cor- 
poration in  Oregon,  which  has  about  half  of  the  workers'  comp 
cases,  and  Blue  Cross  of  Oregon.  The  agreement  is  a  contractual 
agreement  between  the  carrier  and  Blue  Cross. 

This  is  a  coordinated  benefit,  not  an  integrated  benefit,  but  the 
individual  worker  has  the  ability  to  go  to  one  medical  provider — 
Blue  Cross  lists  preferred  providers — and  be  confident  they  will  be 
covered  in  either  instance,  whether  it  is  workers'  comp  or  a  health 
care  claim. 

The  integrated  merged  approach  is  much  more  complex  and  re- 
quires a  lot  more  thought  than  I  think  that  we  are  able  to  give  it 
in  this  short  a  notice. 

Our  members  voted  in  a  mandate  63  percent  in  opposition  to 
marrying  workers'  comp  and  health  care.  Now,  I  think  there  are 
probably  as  many  reasons  for  that,  those  answers,  as  there  were 
answers,  but  my  analysis  of  that  is  that  is  an  expression  of  the  fear 
of  our  members  about  what  might  happen.  They  know  what  they 
are  faced  with  now,  in  many  States  they  are  faced  with  difficult 
situations,  but  to  get  the  Federal  bureaucracy  involved,  as  has  been 
previously  mentioned,  thrusts  a  great  deal  of  fear  into  our  member- 
ship. 

Increased  Government  interference  and  employer's  abilities  to 
manage  their  cost  is  something  that  we  see,  our  members  see.  Dis- 
ability and  time  loss  will  continue  to  drive  the  incentive  to  make  a 
claim  under  workers'  comp  system.  The  gate  needs  to  be  watched. 
Simply  paying  for  the  medical  fees  on  a  contractual  basis  is  not 
enough  control  over  the  system  to  satisfy  most  businesses. 

A  choice  of  provider  has  been  listed  as  a  key  component  of  the 
administration's  health  plan,  however,  medical  management  is  one 
of  the  most  important  elements  of  any  solid  workers'  comp  pro- 
gram, as  I  have  explained  before.  The  employer  is  experience  rated 
and  must  have  the  ability  to  control  their  cost. 
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Managing  a  workers'  compensation  claim  is  different  from  man- 
iging  a  health  care  claim.  In  workers'  comp,  the  issues  are  preven- 
ion,  safety,  ergonomics,  return  to  work  programs.  With  the  health 
;are,  it  is  much  more  personal  issues,  life-style,  personal  habits  and 
he  confidentiality  of  the  worker's  health  record. 

I  am  sure  that  you  are  aware  that  a  merged  system  would  create 
!ome  problems  with  ERISA.  I  just  bring  that  up.  I  am  not  an 
jxpert  on  ERISA  and  don't  want  to  pretend  to  be.  There  is  one  ab- 
;olute,  however,  and  that  is  our  members  agree  that  we  do  not 
vant  a  Federal  workers'  compensation  program.  That  is  not  a  fix 
br  the  system. 

The  quantum  leap  to  full  integration.  There  are  no  snap-the- 
Inger  solutions.  My  suggestion  is  to  wait  for  the  State  pilots  to 
>how  the  way.  In  Oregon,  by  January  1994,  we  expect  to  have  some 
coordinated  plans  up  and  running.  I  ask  you  to  bear  in  mind  that  it 
s  a  giant  leap  of  faith  to  jump  from  the  pilot  program  of  coordinat- 
ed benefits  to  a  universal  integrated  workers'  compensation  health 
:are  system. 

Chairman  LaFalce.  Thank  you  very,  very  much. 

[Mr.  Egge's  statement  may  be  found  in  the  appendix.] 

Chairman  LaFalce.  I  think  all  the  panelists  have  given  excellent 
:estimony  and  one  of  my  primary  purposes  here  is  not  to  have  the 
learing  and  solve  the  problem  but  to  have  a  hearing  and  come  to  a 
Detter  understanding  of  the  problem  and  to  at  least  begin  to  ex- 
alore  some  of  the  options  that  should  be  considered  not  even  by 
:his  committee  but  by  the  administration  in  finalizing  their  propos- 
als and  perfecting  their  proposals  as  we  go  along.  I  think  that  your 
:estimony  is  going  to  be  very  helpful  in  that  endeavor. 

Everybody  comes  to  this  issue  from  somewhat  different  perspec- 
:ives.  For  me,  there  are  certain  sine  qua  nons,  though.  Since  I  have 
3een  in  Congress,  I  have  wanted  to  accomplish  the  following  objec- 
tives. 

I  think  we  are  at  the  point  where  we  can,  in  this  Congress,  pass 
legislation  bringing  us  a  long  way  toward  those  goals.  I  don't  think 
ive  have  ever  been  this  close  before.  We  have  never  had  such  major 
Presidential  impetus.  What  are  they?  Universal  coverage.  Not  uni- 
versal access  but  universal  coverage.  Every  American  is  covered. 

Second,  reduce  the  cost  increases.  I  am  not  saying  roll  back  the 
:osts,  but  constrain  those  future  cost  increases,  hopefully  to  more 
than  the  cost  of  living  adjustments. 

Third,  simplify  the  system.  It  is  just  too  complex.  It  is  too  com- 
plex for  the  patient,  it  is  too  complex  for  the  business,  the  employ- 
3r,  it  is  too  complex  for  any  and  all  health  care  providers.  Of 
::ourse  in  doing  that,  we  are  going  to  go  a  long  way  to  reducing  the 
3ost  increases  in  the  future,  too,  because  so  much  of  it  is  the  ad- 
ministrative paperwork. 

Forth,  maintain  patient  choice  of  health  care  provider  and  fifth, 
maintain,  or  even  enhance,  the  quality  of  health  care.  I  would  sus- 
pect that  most  everyone  would  agree  with  all  of  those.  Although 
some  might  differ  on  the  first  one,  some  might  say,  well,  not  uni- 
versal coverage  but  universal  access.  But  that  is  an  important  dis- 
tinction, and  one  that  I  feel  strongly  about  personally,  that  it 
should  be  universal  coverage. 
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How  do  we  get  there?  I  don't  know.  The  CUnton  administration 
has  made  certain  proposals.  What  will  happen  in  the  Congress? 
That  is  uncertain.  We  have  many  competing  proposals.  We  have 
some  advocates  of  a  single  payer  approach.  I  am  a  cosponsor  of 
that  legislation. 

We  have  advocates  of  other  approaches,  too,  both  Democrats  and 
Republicans,  and  some  of  the  leading  lights  on  that  are  Congress- 
man Jim  Cooper  in  the  House;  Senator  John  Chafee  in  the  Senate, 
et  cetera.  So  the  proposals  that  have  been  advanced  will  be  worked 
with,  cooperated  with,  attacked  from  the  left  and  from  the  right.  I 
personally  would  not  be  surprised  if  because  of  that  fact  what  we 
wind  up  with  is  going  to  be  pretty  close  to  the  proposals,  because 
you  have  people  coming  in  from  both  the  left  and  the  right  on  this. 

One  of  the  stickiest  of  issues  is  going  to  be  the  employer  mandate 
and  some  individuals  are  calling  for  an  individual  mandate,  some 
individuals  are  saying,  there  ought  to  be  no  mandate.  That  will 
have  to  be  worked  out. 

Let  me  just  ask  one  question.  Is  everyone  here  an  employer?  You 
are  an  employer,  Mr.  Burton,  and  you  have  another  hat  you  wear; 
Mr.  Lein,  you  are;  Ms.  Reber,  you  are  not;  Mr.  Egge,  you  are.  So 
three  of  you  are. 

Do  the  three  of  you  provide  insurance  for  your  employees — Mr. 
Burton? 

Mr.  Burton.  Workers'  compensation  insurance. 

Chairman  LaFalce.  No,  health  insurance. 

Mr.  Burton.  To  some  I  do. 

Chairman  LaFalce.  To  some.  So  you  make  it  available,  then? 

Mr.  Lein.  Yes. 

Chairman  LaFalce.  Mr.  Lein,  you  do. 

Mr.  Egge.  We  do. 

Chairman  LaFalce.  Mr.  Egge,  you  do.  OK. 

Do  you  think  it  is  fair  that  some  individuals  in  competition  with 
you  do  not?  Does  that  give  them  a  competitive  advantage  over  you; 
the  fact  that  you  are  providing  insurance  when  they  are  not?  Mr. 
Burton? 

Mr.  Burton.  I  think  that  is  an  issue.  Frankly,  the  issue  that  is  of 
more  concern  to  me  is  availability  of  health  insurance  to  small  em- 
ployers. Even  if  you  want  to  provide  it,  it  is  very  difficult  to  get  it, 
and  so  in  terms  of  ranking  the  order 

Chairman  LaFalce.  I  am  not  asking  that  question. 

Mr.  Burton.  I  understand  the  issue  you  are  talking  about,  but  I 
was  trying  to  put  the  answer  in  perspective.  Yes,  I  am  concerned 
about  that. 

Chairman  LaFalce.  Mr.  Lein,  are  you  concerned  about  a  com- 
petitive disadvantage? 

Mr.  Lein.  There  are  so  many  other  competitive  things  to  worry 
about  but,  no.  Our  industry  has  gone  from  three  producers  to  18 
producers.  We  had  half  the  market,  we  have  that  now,  and  if  this 
is  a  part  of  the  total  package  to  attract  the  best  people  and  hang 
on  to  the  best  people,  that  is  not  a  worry  with  regard  to  the  com- 
petitive environment. 

Chairman  LaFalce.  Mr.  Egge? 
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Mr.  Egge.  My  answer  would  be  no.  Our  industry  dictates  that  I 
provide  health  care,  but  I  will  tell  you  that  I  provide  well  above 
what  is 

Chairman  LaFalce.  So  all  your  competitors  provide  health  care. 

Mr.  Egge.  No,  not  all  of  them.  There  are  a  few  who  do  not.  But  I 
consider  it  to  be  an  advantage  to  me  because  I  get  the  best  help 
that  way. 

Mr.  Lein.  Yes. 

Chairman  LaFalce.  OK,  good.  Let's  suppose — this  is  a  big  suppo- 
sition, but  just  for  the  sake  of  dialog — that  the  administration  plan 
goes  through  as  thus  far  proposed,  and  they  have  called  for  coordi- 
nation of  benefits.  Not  merger  but  just  coordination. 

What  is  the  best  form  of  coordination?  What  should  we  include 
in  the  coordination  of  workers'  compensation  benefits  in  a  national 
health  care  system  and  what  should  we  leave  out  of  it?  Does 
anyone  want  to  tell  me  specifically,  do  these  things  and  don't  do 
these  things?  Anybody  want  to — yes,  Mr.  Egge. 

Mr.  Egge.  I  would  be  willing  to  jump  in.  I  may  not  have  the  total 
answer  but  I  will  try  to  start  it  off  anyhow. 

In  a  coordinated  program,  I  think  the  essential  ingredient  is 
that — we  are  talking  about  a  contractual  agreement  between  a  car- 
rier of  workers'  compensation  and  the  alliance  of  health  care.  That 
agreement  needs  to  be  able  to  have  some  requirements  by  the 
workers'  comp  carrier  on  those  health  care  providers  and  the  alli- 
ance. If  it  is  just  a  fee-for-service  event,  you  have  lost  total  control 
of  the  management  of  the  workers'  compensation  claim. 

So,  to  me,  how  that  is  crafted  is  the  key  element  of  any  coordi- 
nated mandate  that  happens  to  come  out  of  this  legislation.  I  am 
sure  there  is  more. 

Chairman  LaFalce.  Does  anybody  else  wish  to  comment  on  that. 
Mr.  Burton. 

Mr.  Burton.  Well,  one  way  I  would  put  this,  I  guess  speaking  in 
economist's  jargon,  is  that  you  need  to  coordinate  the  incentives 
that  are  existing  in  the  workers'  comp  system  with  those  in  the 
rest  of  the  health  care  system.  I  think  one  of  the  problems  that  po- 
tentially the  administration's  proposal  has  is  that  there  are  vastly 
different  incentives  on  the  providers,  depending  on  whether  the 
injury  is  work-related  or  not;  that  is,  if  it  is  a  nonwork-related 
injury,  they  are  going  to  be  paid  on  a  capitation  basis,  which  gives 
them  a  strong  incentive  to  be  quite  parsimonious  in  providing 
health  care  services. 

The  work-related  portion,  as  I  understand  the  proposal,  provides 
the  opposite  kinds  of  incentives  because  it  is  a  fee-for-service  plan.  I 
think  that  has  to  be  thought  about  more  carefully — whether  it  is 
possible  to  think  about  a  capitation  payment  scheme  of  some  sort 
for  the  work-related  injury  component.  I  know  this  will  be  complex 
to  do,  but  I  think  that  is  an  important  thing  to  do. 

I  must  also  just  kind  of  add  as  a  fairly  obvious  point  is  that,  if 
this  proposal  goes  through,  then  I  think  we  have  a  major  dilemma 
for  the  workers'  comp  field,  because  you  are  going  to,  through  man- 
aged competition,  if  you  will,  put  tremendous  incentives  on  provid- 
ers to  look  for  deep  pockets.  Unless  workers'  comp  is  carefully  inte- 
grated one  way  or  another  with  the  rest  of  the  health  care  system, 
we  are  much  more  vulnerable  than  we  already  are. 
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I  think  part  of  our  problem  in  the  recent  years  has  been  that 
workers'  comp  has  been  bearing  a  lot  of  the  cost  shifting  from  the 
rest  of  the  health  care  system.  So  I  think  this  will  be  a  tough  call 
for  us  as  to  whether  we  are  better  off  in  or  out  of  the  national 
health  care  plan.  If  in,  how  far  in. 

Chairman  LaFalce.  Well,  Mr.  Lein,  you  and/or  at  least  the 
NAM  and  NFIB  on  this  panel,  have  been  part  of  the  business  com- 
munity side  of  the  labor-management  discussion  group  on  workers' 
compensation. 

Mr.  Lein,  in  your  testimony  on  page  21,  you  indicated  that  this 
group  has  developed  white  papers  which  your  peers  can  use  at  the 
State  level  as  a  guide  to  solving  some  of  their  problems,  and  you 
will  try  over  the  next  few  months  to  do  the  same  on  this  issue.  By 
this  issue  you  mean  workers'  comp.  I  assume  this  group  you  are  a 
participant  in  is  going  to  work  to  try  to  come  up  with  some  coordi- 
nated approach  between  labor  and  management  for  the  best  way  to 
coordinate  workers'  comp  and  health  care  reform;  is  that  correct? 

Mr.  Lein.  That  is  correct,  Mr.  Chairman. 

Chairman  LaFalce.  Do  you  have  a  timetable  on  that?  Because 
you  don't  have  to  do  integration,  you  just  are  to  do  coordination. 
Let's  suppose  we  are  going  to  pass  this  plan,  say  April  or  May  of 
next  year.  That  may  be  optimistic,  but  have  you  met  yet  to  discuss 
this  concept  of  coordination?  Do  you  have  a  timetable  for  coming  in 
with  your  recommendation?  How  is  it  going? 

Mr.  Lein.  Like  to  ask  Mr.  Stuart. 

Mr.  Stuart.  Sure.  We  met  in  the  subcommittee  with  the  AFL 
Thursday  of  last  week  and  it  is  extremely  complex.  We  are  taking 
issues  that  we  have  not  been  able  to  resolve  at  the  State  level  and 
now  trying  to  figure  out  under  this  information  under  this  proposal 
at  the  Federal  level  how  to  reduce  some  of  these  problems. 

It  is  extremely  complex  and  we  are  going  to  meet  within  a 
month,  but  I  don't  think  it  will  be  possible  to  come  up  with  a  solu- 
tion that  we  will  all  be  happy,  not  because  we  are  not  trying  but 
because  it  is  so  complex.  I  just,  I  don't  see  it  happening  quickly. 

Chairman  LaFalce.  Well. 

Mr.  Lein.  Mr.  Chairman. 

Chairman  LaFalce.  Yes,  Mr.  Lein. 

Mr.  Lein.  I  think  that  is  the  section  which  is  in  the  back  of  the 
materials  which  were  handed  out,  the  subheadings  articulate  the 
guidelines  with  which  NAM  would  judge  any  proposal. 

Chairman  LaFalce.  I  saw  those. 

Mr.  Lein.  I  think  those  really  hit  on  some  incredibly  salient 
points  that  need  to  be  central  in  any  proposal  to  come  forward  as 
you  look  at  the  coordination  of  benefits. 

Chairman  LaFalce.  Are  those  generally  accepted  by  the  labor 
component  of  this  labor-management  discussion  group? 

Mr.  Lein.  I  believe  so.  The  safety  issue,  I  think  on  occasion  we 
tend  to  chew  on  the  wrong  end  of  the  stick,  perhaps.  That  is  moth- 
erhood and  apple  pie.  There  is  nobody  that  wants  an  unsafe  work 
environment. 

Chairman  LaFalce.  May  I  suggest  that  you  have  your  next 
meeting  quickly  and  that  it  take  place  in  Norway,  and  that  you 
come  back  and  we  will  have  a  great  handshake  and  we  will  an- 
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nounce  to  the  world  that  you  have  come  up  with  at  least  the  best 
way  to  proceed  with  a  coordinated  approach? 

We  have  to  do  something,  and  it  is  best  that  you  people  can  do  it. 
It  will  make  our  job  an  awful  lot  easier. 

Mrs.  Meyers.  Mr.  Chairman,  I  might  say  that  I  think  as  a  start- 
ing point  you  might  like  to  look  at  the  Republican  health  care  plan 
in  the  House. 

Chairman  LaFalce.  Sure.  I  have  no  problem  with  that. 

Mrs.  Meyers.  Which  has  many  of  the  same  components  that  the 
Democrat  plan  has.  In  other  words,  it  has  a  basic  package  of  bene- 
fits, it  has  a  strong  medical  malpractice  component,  stronger  I 
think  than  the  Democrats,  but  we  don't  know  for  sure  what  that  is 
yet  exactly;  uniform  simplified  billing.  Those  two  components 
alone:  People,  a  lot  of  providers  have  said  to  us  that  medical  mal- 
practice and  uniform  simplified  billing 

Chairman  LaFalce.  This  group  is  workers'  comp,  though. 

Mrs.  Meyers.  I  know,  I  know — would  save  billions  annually.  Fi- 
nally, an  emphasis  on  wellness.  But  it  has  no  employer's  mandate 
and  it  has  an  employer's  mandate  to  educate  and  offer  to  their  em- 
ployees a  plan  but  not  to  pay  for  it  and  then  get  out  of  the  way. 
Allow  for  a  great  deal  more  pooling  and  self-insurance  than  is 
going  on  today. 

Now,  I  think  a  plan  like  that  is  going  to  be  much  easier  to  inte- 
grate with  existing  systems.  Maybe  not,  maybe  not,  but  I  would 
like  to  have  you  look  at  that  kind  of  a  plan  anyway. 

Chairman  LaFalce.  Well,  may  I  suggest — I  will  reclaim  my 
time — that  if  you  have  a  group  on  workers'  compensation  in  par- 
ticular, and  if  we  do  have  a  Presidential  proposal  for  the  coordina- 
tion of  workers'  comp  into  this,  that  the  workers'  compensation 
group  spend  most  of  its  time  discussing  this  issue. 

Let  me  just  ask  one  more  question.  I  was  struck  in  the  NFIB's 
testimony  by  the  great  disparity  amongst  the  States.  In  West  Vir- 
ginia, $712  was  your  average  workers'  comp  benefit  cost;  and  in  the 
State  of  New  York,  which  people  think  of  as  a  very  high  cost  State, 
the  average  workers'  compensation  benefit  cost  was  $257.  What  are 
some  States  doing  or  not  doing  which  give  them  either  relatively 
high  or  relatively  low  workers'  compensation  costs?  Mr.  Hiatt. 

Mr.  Hiatt.  I  will  be  happy  to  speak  to  that,  Mr.  Chairman. 

There  are,  as  many  of  the  witnesses  on  this  panel  have  pointed 
out,  factors  which  are  beyond  the  control  of  the  small  businesses  in 
managing  medical  costs.  One  of  the  things  that  we  have  seen,  for 
example,  is  the  judicial  expansion  of  benefits  that  contributes  to 
higher  costs. 

For  example,  in  North  Carolina,  there  have  been  two  decisions 
that  have  directly  impacted  medical  costs.  One  decision  basically 
reversed  a  previous  requirement  that  after  2  years  of  paying  bene- 
fits where  there  has  been  no  improvement  in  medical  condition  an 
employer  does  not  have  to  continue  paying  those  benefits.  Howev- 
er, a  judicial  decision  came  down  which  now  mandates  limitless 
medical  care  over  the  lifetime  of  the  employee.  That  is  adding  to 
the  cost  of  medical  treatment. 

Another  decision  in  North  Carolina  said  workers'  compensation 
would  be  the  only  remedy,  exclusive  remedy,  for  work-related  inju- 
ries and  illnesses.  However,  in  a  recent  decision,  where  there  is 
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cause,  for  reasons  of  a  reckless  workplace  reported  or  safety  haz- 
ards, employees  cannot  only  demand  medical  and  indemnity  bene- 
fits, but  they  can  also  require  compensatory  and  punitive  damages 
as  well.  So  what  you  see  is  that  there  is  an  expansion  of  benefits 
and  there  is  an  expansion  of  remedies  beyond  what  was  intended 
in  the  original  law. 

I  think  all  of  these  impact  directly  on  medical  costs  and,  of 
course,  if  medical  benefits  are  increasing  and  indemnity  benefits 
are  increasing,  these  will  have  over  time  an  impact  on  the  cost  of 
workers'  compensation  premiums.  These  things  are  beyond  the  con- 
trol of  small  business  owners  and  their  efforts  to  manage  medical 
costs.  So  I  think  these  are  things  that  have  to  be  taken  into  consid- 
eration as  well. 

Chairman  LaFalce.  Does  anybody  else  wish  to  add  to  that?  Mr. 
Burton? 

Mr.  Burton.  Mr.  Chairman,  in  your  comparison  with  West  Vir- 
ginia and  New  York,  one  major  difference  is  West  Virginia  has  a 
lot  of  coal  mines  and  New  York  does  not  have  too  many,  and  coal 
mining  is  inherently  a  very  dangerous  industry.  I  think  a  better 
way  to  compare  States  is  to  look  at  the  same  set  of  industries  so 
that  you  don't  confuse  the  comparisons  by  industry  mix. 

I  have  done  this  for  example,  I  have  done  this  on  Michigan.  If 
you  look  just  at  the  average  premiums  in  Michigan,  it  tends  to  look 
somewhat  more  expensive  than  the  national  average.  That  reflects, 
in  part,  the  fact  that  Michigan  has  a  concentration  of  heavy  indus- 
try, auto  and  foundries  and  so  on.  But  if  you  take  a  standardized 
industry  mix  and  compare  the  same  set  of  industries  across  States, 
Michigan  turns  out  to  be  about  the  national  average  in  terms  of 
the  costs  of  workers'  compensation.  So  that  industry  mix  is  a  major 
factor. 

Now,  there  are  certainly  other  factors  influencing  costs,  and  I 
don't  disagree  with  the  fact  of  statutory  differences  and  interpreta- 
tion of  law  make  a  difference  in  costs. 

Chairman  LaFalce.  Well,  obviously,  Michigan  is  about  in  the 
middle  of  the  automobile  industry,  but  who  would  be  at  the  top  and 
who  would  be  at  the  bottom,  and  are  there  reasons,  and  what  are 
the  reasons  for  such  great  disparities  amongst  the  several  States? 
New  York  was  at  relatively  near  the  bottom  and  everybody  thinks 
New  York  is  such  a  high  State.  Are  we  doing  something  right  in 
New  York? 

Mr.  Burton.  I  would  say  there  are  a  couple  of  explanations  for 
New  York's  record.  One  is  the  medical  costs  in  New  York  appear  to 
be  fairly  under  control.  I  am  not  quite  sure  I  know  why  that  is. 
One  possible  explanation  is  that  New  York  is  one  of  the  few  States 
that  uses  the  DRG  system  for  hospital  reimbursement  and  uses 
that  for  the  workers'  comp  system  as  well  as  the  rest  of  the  health 
care  system.  It  is  one  of  only  a  very  few  States  that  use  that  device 
in  the  health  care  area. 

I  think  the  DRG  system,  if  I  can  generalize,  is  another  form  of 
capitation  payment  where  there  is  a  payment  made  to  the  hospital 
based  on  the  initial  diagnosis.  I  think  it  shifts  the  incentives  to  the 
hospitals  to  reduce  expenditures  on  health  care.  That  lesson,  is  one 
I  have  tried  to  draw  out  as  one  of  the  reasons  I  have  concerns 
about  the  proposal  that  the  Clinton  administration  has  put  forth 
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for  workers'  comp;  that  is,  it  is  a  fee-for-service  rather  than  a  capi- 
tation payment  system. 

So  one  of  the  reasons  why  New  York  is  in  pretty  good  shape  is 
directly  relevant  for  what  we  are  talking  about  today.  I  think  they 
have  some  incentives  on  the  health  care  side  that  are  significant. 

The  other  reason  is  that  New  York  has  had  relatively  low  cash 
benefits,  in  recent  years.  They  are  well  below  the  national  average 
in  terms  of  statutory  level  of  benefits,  despite  its  reparation  as  a 
generous  State.  In  fact,  it  is  one  of  the  laggard  States  in  terms  of 
the  statutory  level  of  benefits. 

Chairman  LaFalce.  Mr.  Knollenberg. 

Mr.  Egge.  If  I  can  add  one  thing. 

Chairman  LaFalce.  Sure. 

Mr.  Egge.  One  of  the  things  we  did  in  the  Oregon  reform  was  to 
try  to  take  medical  issues  out  of  the  litigation  process,  and  some 
other  States  have  tried  this  with  varying  degrees  of  success,  a  med- 
ical arbiter,  so  that  medical  people  make  the  medical  decisions. 

Prior  to  1990,  we  had  a  situation  where  we  called  them  "dueling 
doctors,"  and  a  lot  of  what  was  done  was  in  preparation  for  this 
duel  of  doctors  in  front  of  a  court  of  law.  We  have  tried  to  take 
that  out  and  separate  the  medical  issues,  and  I  think  that  the  by- 
product of  trying  to  eliminate  litigation  is  we  have  also  cut  down  a 
bit  on  the  medical  costs. 

Chairman  LaFalce.  I  noticed  in  Oregon  you  have  $515,  which  is 
just  a  bit  more  than  double  New  York's. 

Mr.  Egge.  Those  are  1990  figures. 

Chairman  LaFalce.  Well,  whatever  figures  you  use,  yes. 

Mr.  HiATT.  Another  factor  that  might  have  a  bearing  on  this  as 
well,  and  the  panel  here  I  think  would  agree  with  this,  and  I  don't 
have  the  figures  to  show  this,  but  I  will  tell  you  it  is  deterrence. 
There  might  be  in  New  York,  for  example,  a  greater  emphasis 
placed  on  safety  and  loss  control  programs  in  individual  businesses. 
One  of  the  most  effective  things  that  you  need  to  do  to  control  med- 
ical costs  is  to  control  the  amount  of  claims  that  are  generated,  and 
the  only  place  you  can  really  do  that  is  in  the  workplace  through 
the  implementation  of  those  kinds  of  programs. 

Chairman  LaFalce.  Stronger  OSHA  enforcement. 

Mr.  Hiatt.  Well,  I  don't  think  you  will  hear  us  clamoring  for 
that  today,  no. 

Chairman  LaFalce.  Mr.  Burton. 

Mr.  Burton.  I  am  sorry  to  jump  in  on  this  issue,  but  I  want  to  go 
back  to  something  that  was  said  by  Jon  earlier  about  the  Oregon 
experience  and  the  fact  that  their  cost  reductions  appear,  to  a  large 
extent,  to  be  due  to  improved  safety  in  the  State.  One  of  the  fea- 
tures of  that  Oregon  law  that  was  passed  a  few  years  ago  is  manda- 
tory safety  committees  involving  employees  and  employers. 

I  know  that  is  a  major  controversy  in  Congress,  but  we  do  have 
some  experience  from  at  least  one  State  that  suggests  that  such 
committees  may  make  a  major  contribution  to  reducing  workplace 
injuries  and  then  resulting  costs  of  the  workers'  comp  program. 

Chairman  LaFalce.  I  would  imagine  that  labor  would  be  gener- 
ally supportive  of  that.  Would  management  be  generally  supportive 
of  that,  Mr.  Burton? 

Mr.  Burton.  I  believe  in  Oregon  they  are. 
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Chairman  LaFalce.  How  about  across  the — Mr.  Lein,  Ms.  Reber, 
Mr.  Egge,  and  Mr.  Hiatt? 

Mr.  Lein.  We  have,  and  I  don't  want  to  personify  it  too  much, 
but  we  have  safety  committees  everywhere.  I  was  sharing  earlier 
today  with  Mark 

Chairman  LaFalce.  Labor-management? 

Mr.  Lein.  No,  safety  committees. 

Chairman  LaFalce.  Mr.  Burton  was  talking  about  labor-manage- 
ment safety  committees. 

Mr.  Lein.  Well,  they  are.  They  are  labor  and  management  com- 
bined. Cross  sections  throughout  the  organization. 

One  of  the  best  things  that  I  think  we  have  in  the  State,  and  I 
don't  mean  to  be  cynical  by  any  means,  but  so  often  when  some- 
body says,  hello,  I  am  from  the  Government,  I  am  here  to  help  you, 
you  just  cringe,  but  through  the  extension  arm  of  South  Dakota 
State  University  and  their  College  of  Engineering  they  have  a  pro- 
gram and  you  can  invite  them  in  to  just  turn  the  place  upside- 
down. 

We  have  1,700  OSHA  regulations  that  we  need  to  comply  with, 
and  I  look  at  some  of  our  competitors  who  don't  have  420  employ- 
ees and  it  is  a  major  expense  for  us,  but  we  always  say  we  want  to 
do  what  is  legal  and  we  want  to  do  what  is  right.  But  the  first  test 
in  every  decision,  in  everything  that  we  do,  we  want  to  do  what  is 
legal.  Quite  honestly,  they  have  been — and  it  is  a  rural  State, 
700,000  people  in  the  entire  State. 

But  South  Dakota  State  University  has  this  service  and  they  will 
come  out  and  they  will  go  through  the  entire  plant,  and  out  of  the 
1,700  regulations  last  time  they  were  there,  they  said  there  are  13 
things  you  need  to  do.  One  was  put  a  sign  over  the  door  that  said 
this  is  not  an  exit.  None  of  the  things  were  material;  that  would 
bring  us  to  our  feet,  but  we  agreed  beforehand.  They  have  a  rela- 
tionship with  OSHA  and  this  does  work. 

The  philosophy  is  if  there  is  something  that  is  just  terrible,  we 
agree — and  they  discover  it — it  will  be  reported  to  OSHA  immedi- 
ately. We  have  a  period  of  time  to  respond  to  whatever  they  discov- 
er to  correct  those  ills  and  then  it  is,  in  turn,  shared. 

But  that  is  the  kind  of  mood  and  that  is  the  kind  of  climate  that 
we  need  to  create.  Business  is  not  at  war  with  Government.  Gov- 
ernment is  hopefully  not  at  war  with  business.  We  don't  want  to 
have  an  environment  that  results  in  injury  to  workers.  We  have  to 
be  competitive  in  the  v/orld  economy,  and  I  think  that  mandates — 
there  are  ways  of  achieving  goals.  It  is  kind  of  like  the  way  you 
lead  a  group  of  employees.  You  can  command  them  to  do  some- 
thing, but  if  you  help  them  to  do  the  right  things  and  the  mood  is 
right,  everybody  wins. 

Mandates,  folks,  go  down  hard.  There  are  areas  where  we  need 
to  mandate  some  things,  but  the  further  we  move  in  that  direction, 
in  driving  mandates  for  everything  into  the  workplace,  into  the 
schools,  into  whatever  it  may  be  in  our  personal  lives,  I  think  we 
move  in  the  wrong  direction. 

Mr.  Egge.  To  answer  the  question  specifically,  I  was  there  for 
the  negotiation  when  we  talked  about  mandatory  safety  commit- 
tees in  Oregon  in  the  Governor's  basement,  and  businesses'  posi- 
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tion  was  more  from  the  angle  of  let  us  make  it  so  it  works,  kind  of 
what  Mr.  Lein  has  indicated. 

It  is  going  to  be  a  mandate.  We  didn't  have  a  particular  problem 
with  that.  We  thought  it  was  a  good  idea.  It  was  labor's  issue.  But 
we  wanted  to  make  sure  it  worked.  I  think  it  works  reasonably 
well.  But  our  membership  generally,  it  can  be  said  that  we  don't 
like  mandates.  So  I  don't  want  to  speak  on  behalf  of  our  entire 
membership,  but  I  will  tell  you  that  most  employers  in  Oregon  will 
now  tell  you,  it  was  worth  it. 

Chairman  LaFalce.  We  are  going  to  have  to  go  on.  Mr.  Knollen- 
berg. 

Mr.  Knollenberg.  Thank  you.  This  business  of  shifting  cost,  and 
I  am  looking  at  this  sheet  that  was  just  passed  out.  That  is  sort  of 
interesting  to  me,  the  increases,  and  I  presume  there  is  another 
sheet  with  decreases  but  maybe  there  are  not  too  many  people. 

Chairman  LaFalce.  They  are  on  top. 

Mr.  Egge.  On  top. 

Mr.  Knollenberg.  Oh,  I  am  sorry,  they  are  on  top. 

I  have  a  question.  Maybe  you  know  the  answer  and  maybe  you 
don't.  I  know,  Ms.  Reber,  you  spoke  to  the  fact  in  Michigan,  some- 
where in  my  notes  here,  you  mentioned  that  the  rules  you  have  es- 
tablished have  saved  20  percent.  The  rates  here  have  gone  up  11 
percent. 

Now,  with  this  shifting  of  cost  from  group  health  to  workmen's 
comp.  I  have  to  believe  there  is  a  great  movement  in  that  direction, 
and  because  of  the  fact  that  with  group  health  you  do  have  copays 
and  they  are  growing.  They  are  not  in  place  everywhere,  but  cer- 
tainly with  the  Big  Three  it  is  a  challenge  right  now  to  get  the 
folks  in  organized  labor  to  accept  any  kind  of  copay  or  deductible. 

I  assume  some  of  that  shifting  of  cost  has  come  from  health  into 
workmen's  comp.  I  guess  to  the  extent  that  that  has  happened,  and 
maybe  you  don't  have  any  data  on  that,  and,  frankly,  there  is  an- 
other question  I  could  ask  regarding  the  Clinton  administration 
and  what  you  see  in  their  reform  program  that  would  even  speak 
to  the  idea  of  copays  and  deductibilities  on  workmen's  comp.  I 
know  that  is  a  strange  concept  when  you  look  at  the  status  of  the 
employer  and  the  employees.  If  the  employee  gets  hurt  on  the  job, 
he  expects  to  be  compensated  entirely. 

But  coming  back  to  the  shifting  of  cost,  is  there  any  statistical 
indication,  let's  say  in  Michigan,  for  example,  or  Oregon,  or  from 
any  one  of  you,  as  to  the  shift  being  real?  And  would  we,  if  we 
were  to  get  figures  on  the  cost  of  health  care  in  the  various  States, 
would  that  have  any  kind  of  correlation  at  all  if  it  were  isolated? 
Do  you  follow?  Are  you  with  me  on  the  question? 

In  other  words,  has  the  shift  been  great,  and  if  so,  how  great? 
Does  the  deductible  copay  concept,  would  that  work  in  the  work- 
men's comp  arena? 

Mr.  Egge.  I  can  tell  you  that  there  is  no  evidence  that  is  in  a 
scientific  form,  in  a  study  or  anything  like  that,  unless  John  knows 
something  I  don't  know,  that  would  tell  what  these  numbers  are, 
that  the  incentive  is  to  go  into  workers'  compensation  and  make  a 
claim.  But  I  would  tell  you  if  I  had  no  coverage  outside  of  workers' 
compensation,  I  would  be  looking  at,  seriously,  at  getting  coverage 
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for  an  injury  or  illness.  The  incentive  is  obvious  and  I  think  there 
is  obvious  abuse  of  that  across  the  United  States. 

The  issue  of  copays  and  deductibles  in  workers'  compensation,  I 
don't  want  to  speak  on  behalf  of  organized  labor,  but  I  will  tell  you 
in  Oregon  that  was  a  walk-out-of-the-room  issue.  We  will  not  dis- 
cuss that  kind  of  thing.  It  was  so  much  so  that  way  that  their  re- 
sponse was,  we  will  be  willing  to  talk  about  it  under  one  circum- 
stance only,  and  that  is  if  you  remove  the  exclusive  remedy.  Well, 
that  was  a  walk-out-of-the-room  issue  for  the  other  side. 

So  that  was  an  Oregon  standoff  and  we  didn't  breach  that  issue 
beyond  that.  About  that  long  a  discussion.  I  don't  see  it  as  being  a 
serious  event  in  this  outcome  of  this  proposal. 

Chairman  LaFalce.  I  suspect  you  are  right. 

Mr.  Knollenberg.  I  think  you  are  right,  too.  The  only  thing  that 
I  would  look  at,  too,  though,  as  somebody  mentioned,  Mr.  Egge,  I 
believe,  mentioned  this  in  his  testimony,  that  the  big  area  of  con- 
cern is  a  definition  of  compensable  injuries  and  illnesses. 

I  have  to  believe  States  are  all  over  the  block  on  this  one.  There 
is  no  consistency  about  that  and  there  has  been,  as  was  testified  by 
I  think  each  of  you,  growth  in  those  new  kinds  of  what  is  it  and 
how  can  I  get  it?  I  don't  know  who  made  that  comment  but  I  think 
that  was  pretty  much  the  point.  There  are  people  who  are  interest- 
ed in  let  me  know  how  I  do  it  and  I  will  do  it.  So  I  think  there  is 
some  concern  about  a  definition. 

If  I  can  take  another  minute,  Mr.  Chairman,  and  I  don't  want  to 
talk  about  a  national  program  of  this  kind,  but  that  is  what  we  are 
talking  about,  obviously  folding  it  into  a  national  program,  but 
what  kind  of  definition?  Are  they  misusing?  Are  they  misinterpret- 
ing? They  are  obviously  taking  advantage  of  whatever  definition  is 
there,  because  that  kind  of,  that  exotic  injury  is  on  the  rise  and 
how  do  we  challenge  that? 

Mr.  Lein.  I  did  not  tell  one  slice  of  one  story.  The  lady  who  was 
declared  to  be  disabled  after  2  months  on  the  job  of  training  to  be  a 
solderer.  Her  husband  was  also  totally  disabled  and  working  for, 
had  been  working  for  a  packing  plant.  They  are  both  in  their  late 
20's.  He  was  on  total  disability  but  he  is  still  able  to  hunt,  fish, 
play  golf,  play  slow  pitch  softball,  and  garden. 

I  guess 

Mr.  Knollenberg.  In  that  order. 

Mr.  Lein.  I  am  not  sure  what  the  order  was,  but  I  think — and  I 
don't  know  what  the  magnitude  is  of  those  who  are  beating  the 
system.  The  vast  majority  of  American  workers  have  the  same  phi- 
losophy that  I  described.  They  don't  want  to  screw  the  world.  They 
are  saying,  I  am  here  to  do  a  job,  et  cetera.  But  if  we  make  it  easy 
to  abuse  the  system,  and  if  in  fact  they  look  around,  those  tempta- 
tions are  there. 

Now,  I  guess  this  is  one  of  the  fundamental  concerns  that  I  have 
about  this  whole  issue,  and  it  is  one  of  the  things  that  motivated 
me  to  respond  to  the  opportunity  to  come  here,  is  that  who  is  re- 
sponsible for  cost  containment?  Who  is  responsible  for  that? 

We  have  gone  to  a  self-insurance  format  in  our  company.  We 
went  out  to  bid.  We  had  a  whole  raft  of  companies  that  sought  to, 
commercial  carriers,  who  sought  to  bid  on  our  plan  again  this  year. 
We  had  gone  out  to  bid  2  years  earlier,  had  the  same  experience. 
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The  self-insurance  format  is  saving  our  employees  a  lot  of  money, 
but  we  have  driven  the  responsibility  into  the  organization.  There 
are  incentives  for  them.  If  they  discover  errors  in  billing,  there  are 
financial  rewards  to  them  to  detect  those  errors. 

We  make  a  big  deal  of  it.  If  somebody,  and  it  is  not  malicious  on 
the  part  of  the  hospital  or  whatever  it  may  be,  but  if  somebody  gets 
a  $500  cash  reward,  that  is  a  positive  incentive  for— they  are  con- 
trolling themselves. 

We  had  gone  from  a  format  where  it  was  too  darned  easy.  Any 
time  anybody  had  a  cold,  they  could,  for  $5  bucks,  go  see  the  doc. 
This  is  one  of  the  concerns  I  have  as  we  move  in  this  direction.  If  it 
is  a  free  lunch  and  nobody  is  responsible,  I  think  that  we  really 
have  something  that  will  run  away  from  us. 

I  will  tell  one  other  story 

Chairman  LaFalce.  Well,  I  am  afraid  I  will  have  to  limit  you  on 
stories. 

Mr.  Lein.  ok.  New  Zealand  another  day. 

Mr.  Knollenberg.  I  do  appreciate  the  opportunity  to  have  an 
extra  minute  or  so,  Mr.  Chairman.  I  appreciate  the  testimony  of 
the  entire  panel,  so  thank  you  very  kindly. 

Chairman  LaFalce.  Some  time  constraints.  I  am  late,  very  late, 
by  25  minutes,  for  a  meeting.  But  I  want  to  thank  the  panelists. 
Your  testimony  has  been  very,  very  helpful. 

This  is  an  extremely  complex  issue,  and  I  appreciate  this,  but  we 
are  making  an  effort  to  deal  with  it.  Mr.  Burton  has  said  the 
system  is  broke  and  it  needs  fixing.  I  was  talking  about  the  work- 
ers' compensation  system  now,  and  we  have  some  efforts  that  are 
being  made  by  the  President  of  the  United  States  to  help  fix  the 
system.  To  help.  Not  to  fix  it,  but  to  help  fix  it,  make  it  better,  pre- 
vent it  from  getting  worse.  Some  embryonic  steps — coordination 
that  can  be  followed  after  studies  and  commissions  I  look  forward 
to  working  with  you  in  the  future  to  develop  a  solution. 

But  not  the  distant  future.  We  are  talking  about  the  next 
months,  now.  This  is  not  something  that  we  can  delay.  I  would 
hope  that  the  next  meeting  of  your  labor  management  group  would 
not  be  a  month  from  now.  That  is  a  month  wasted.  I  would  encour- 
age you  to  meet  every  2  weeks  or  so,  set  more  rigid  timetables. 

We  want  to  act.  There  is  a  tremendous  desire  on  the  part  of  a 
great  many  individuals  in  Congress  who  have  been  here  a  number 
of  years.  I  am  talking  about  Danny  Rostenkowski,  the  John  Din- 
gells,  the  Ted  Kennedys,  the  George  Mitchells,  and  individuals 
such  as  myself,  to  seize  this  opportunity. 

We  will  pass  a  bill.  We  will  pass  a  bill.  We  are  not  going  to  let 
this  opportunity  fall  through  our  hands.  So  we  want  to  work  with 
you  to  make  it  the  best  bill  we  can. 

Thank  you  very  much. 

[Whereupon,  at  12:40  p.m.,  the  committee  was  adjourned,  subject 
to  the  call  of  the  Chair.] 
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OPENING  STATEMENT  OF  THE  HONORABLE  JOHN  J.  LaFALCE 
CHAIRMAN,  COMMITTEE  ON  SMALL  BUSINESS 

Hearing  on  Workers'  Compensation 
September  29,  1993 

Over  the  next  several  months,  the  Congress  and  this 
Committee  will  be  deliberating  at  length  upon  one  of  the  most 
important  issues  confronting  the  United  States:   health  care 
reform. 

The  impact  of  President  Clinton's  health  care  proposal  on 
small  business  is  certain  to  be  a  focal  point  of  the  debate,  and 
this  Committee  will  play  a  pivotal  role  in  exploring  that  and 
related  issues.   The  health  care  reform  package  has  the 
potential,  not  only  to  enable  small  businesses  to  provide  health 
insurance  at  reasonable  cost,  but  also  to  reduce  related 
financial  burdens  that  have  saddled  the  small  business  community 
for  years.   President  Clinton  is  to  be  commended  for  taking  steps 
in  his  health  reform  proposal  to  alleviate  one  such  related 
burden  —  the  burgeoning  cost  of  workers'  compensation  insurance. 
It  is  that  specific  issue  that  the  Committee  will  explore  today. 

The  purpose  of  today's  hearing  on  workers'  compensation  is 
two-fold:   first,  to  examine  the  burden  that  escalating  workers' 
compensation  costs  place  on  small  business;  and  second,  to 
consider  the  best  approach  to  integrate  the  health  component  of 
workers'  compensation  into  a  national  health  plan. 

The  high  level  of  workers'  compensation  premiums  —  and  the 
rapid  rise  in  those  premiums  in  recent  years  —  have  placed  an 
emornous  financial  burden  on  businesses,  both  large  and  small. 
In  some  cases,  the  costs  associated  with  providing  such  insurance 
have  become  so  prohibitive  as  to  force  actual  closure.   Between 
1970  and  1992,  workers'  compensation  costs  rose  from  1.1  percent 
to  2.57  percent  of  the  average  business's  payroll.   For  small 
businesses,  the  percentage  can  be  considerably  higher.    In  1992, 
providing  workers'  compensation  benefits  cost  employers  $62 
billion.   That  figure  could  easily  double  by  1995  if  current 
trends  continue. 

What  is  causing  this  troublesome  trend?   These  soaring  costs 
can  be  attributed  to  a  number  of  factors:   higher  pay  —  since 
most  benefits  are  calculated  as  a  percent  of  pre-injury  wages; 
more  generous  cash  benefits  provided  by  workers'  compensation 
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statutes;  deteriorating  workplace  safety;  greater  fraud  in  the 
workers'  compensation  program;  and  increased  litigation.   But  the 
most  significant  contributor  to  this  price  escalation  has  been 
the  skyrocketing  cost  of  health  cjtre,  which  now  accounts  for 
approximately  40  percent  of  workers'  compensation  costs  —  up 
from  33  percent  in  1980. 

Thus,  if  we  do  not  address  the  health  care  problem,  it  will 
be  extremely  difficult  to  relieve  the  severe  financial  burden 
that  workers'  compensation  places  on  small  business. 

The  Clinton  Administration  is  making  a  serious  effort  to 
address  this  problem.   In  an  attempt  to  control  these  costs  and 
ease  the  financial  burden  on  small  business.  President  Clinton 
has  proposed  changes  to  the  workers'  compensation  program  as  part 
of  his  overall  plan  to  reform  the  nation's  health  care  system. 
The  President  intends  to  "coordinate"  the  workers'  compensation 
health  care  delivery  system  with  the  new  health  care  structure  — 
but  not  to  entirely  merge  those  structures. 

Under  President  Clinton's  program,  individuals  with  work- 
related  injuries  who  are  covered  by  workers'  compensation 
insurance  would  seek  treatment  through  their  alliance  health  care 
plan.   Workers'  compensation  insurers  (including  self-funding 
employers)  would  continue  to  be  responsible  for  the  cost  of 
treatment  and  for  reimbursing  health  plans  for  services  provided. 
Some  would  advocate  a  more  radical  approach  —  a  complete  merger 
that  would  entirely  remove  the  medical  component  from   workers' 
compensation.   The  President's  plan  would  create  a  Commission  on 
Health  Benefits  and  Integration  to  study  the  feasibility  and 
appropriateness  of  transferring  the  financial  responsibility  for 
all  medical  benefits  (including  those  now  covered  under  workers' 
compensation  and  automobile  insurance)  to  the  new  health  system. 

The  rationale  for  a  complete  merger  is  that  it  would  lower 
what  employers  pay  in  workers'  compensation  premiums  by  reducing 
costs  associated  with:   medical  price  discrimination,  the  filing 
of  claims  to  cover  non-work-related  injuries,  law  suits  and 
administrative  paperwork.   Supporters  of  this  approach  also  argue 
that  merging  the  two  systems  would  encourage  employees  to  search 
for  low-cost  medical  care.   Currently,  there  is  little  incentive 
for  employees  to  do  so  because  workers'  compensation  pays  100 
percent  of  medical  expenses  —  unlike  group  health  plans,  which 
require  deductibles  and  co-payments. 

There  are  some  clear  potential  benefits  to  such  an  approach 
in  terms  of  cost  reduction.   Some  experts  contend  that  merging 
the  systems  could  reduce  workers'  compensation  premiums  by  some 
30  percent  nationally. 
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But  there  are  also  some  real  potential  problems.   Experience 
at  the  state  level  indicates  that  significant  administrative 
and/or  political  barriers  exist  in  trying  to  implement  such 
plans.   Moreover,  merging  an  experience-rated  workers' 
compensation  system  into  a  community-rated  health  care  system 
raises  understandable  concerns  about  how  to  retain  the  current 
incentives  for  employers  to  provide  a  safe  work  environment. 

The  Committee  wishes  to  examine  the  President's  latest 
recommendation  for  reforming  the  workers'  compensation  program, 
as  well  as  the  concept  of  fully  integrating  the  medical  component 
of  workers'  compensation  into  the  new  health  care  structure.   I 
have  called  together  today  a  distinguished  panel  of  experts  to 
solicit  their  assistance  and  advice  on  this  issue.   It  is  my  hope 
that  this  hearing  will  enable  the  Committee  to  assess  the  impact 
of  workers'  compensation  and  health  care  reform  on  small 
business,  and  in  turn,  ensure  the  creation  of  work  environments 
that  are  safe  and  profitable.   Joining  us  here  this  morning  are: 

*  Mr.  John  Burton,  Director,  Institute  of  Management 
and  Labor  Relations  at  Rutgers  University.   Mr. 

Burton  publishes  a  monthly  newsletter  entitled, 
John  Burton's  Workers'  Compensation  Monitor. 

*  Mr.  Charles  Lein,  Board  of  Directors  of  the  National 
Association  of  Manufacturers'  Small  Manufacturers  Forum  and 
President/CEO  of  Landstrom's  Original  Black  Hills  Gold 
Creations  in  Rapid  City,  South  Dakota. 

*  Ms.  Polly  Reber,  Member,  National  Small  Business 
United  and  Director  of  Government  Relations,  Small 
Business  Association  of  Michigan. 

*  Mr.  Jon  Egge,  Member,  National  Federation  of 
Independent  Business  and  Chairman,  M.P.  Plumbing, 
Clackamas,  Oregon. 

*  Mr.  Drew  Hiatt,  Executive  Vice  President  and  Director 
of  Government  Affairs,  National  Business  Owners  Association. 


opening  Statement 

U.S.  Rep.  Jan  Meyers  (R-KS) 

House  Committee  on  Small  Business 

Workers'  Compensation 

September  28,  1993 

Mr.  Chairman,  thank  you  for  holding  this  hearing  on  one  of 
the  most  troublesome  and  costly  programs  currently  frustrating 
small  business,  the  workers'  compensation  system. 

Like  you,  I  think  workers'  comp  was  built  on  a  noble 
premise:  That  vorkers'  should  be  medically  treated  and 
financially  compensated  when  they  incur  injuries  on  the  job 
through  no  fault  of  their  own,   Similarly,  employers  should  be 
able  to  provide  this  benefit  without  having  to  bear  frequent, 
expensive  law  suits,  and  should  be  able  to  help  their  workers  in 
a  way  that  allows  them  to  predict  costs. 

The  system,  so  far,  has  met  the  first  part  of  its  promise. 
Information  is  spotty,  but  about  91  million  workers,  or  87 
percent,  are  covered  by  traditional  compensation  programs  and  are 
indeed  receiving  the  benefits  and  treatment  they  deserve. 

Unfortunately,  the  last  part  of  the  equation  is  in  shambles. 
In  1972,  it  cost  an  average  of  93  dollars  to  cover  a  worker,  but 
by  1987,  the  tab  had  skyrocketed  to  430  dollars  per  worker.   In 
1990  the  average  coat  was  500  dollars.   While  workers'  comp 
accounted  for  1  percent  of  payroll  in  1972,  the  average 
percentage  of  payroll  had  doubled  to  2.1  by  1988,  with  many 
employers  experiencing  costs  of  3,  4  and  5  percent  of  payroll. 

Part  of  the  story  lies  in  this  statistic:   The  average 
medical  claim  was  $2,100  in  1981,  but  leaped  to  $5,400  by  1989  -- 
a  157  percent  increase. 

As  this  suggests,  the  tap  root  of  the  problem  lies  in 
escalating  medical  costs,  but  ancillary  roots  extend  to  increased 
litigation  (primarily  over  lost  wages)  and  the  expansion  of  the 
types  of  injuries  covered,  such  as  mental  stress  and  carpal 
tunnel  syndrome . 

These  problems  were  magnified  during  the  1980' s  as  state  and 
federal  legislators  sought  to  cap  medical  costs  in  other  areas, 
such  as  Medicare,  Medicaid,  and  private  health  benefits,  but  left 
workers'  comp  alone.  As  a  result,  workers'  comp  became  a  target 
for  cost  shifting  because  it  offered  the  path  of  least  resistance 
to  medical  care.   There  were  few,  if  any,  cost  restrictions,  so 
providers  funneled  claims  through  the  workers'  compensation 
system,  triggering  wide-scale  waste,  fraud,  and  abuse  in  several 
states. 
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For  amall  businesses,  these  forces  have  become  manifest  in 
wildly  unpredictable  and  debilitating  premium  increases.   One, 
two  or  even  five  hundred  percent  increases  in  premiums  as  a 
percentage  of  payroll  over  the  last  ten  years  have  not  been 
uncommon.   And  because  the  program  is  mandated,  these  costs 
cannot  be  avoided,  curtained,  or  otherwise  managed,  leaving  the 
business  plans  and  dreams  of  small  firm  ovmers  in  shatters. 
Sadly,  these  events  can  be  measured  in  the  loss  of  jobs, 
opportunities,  productivity,  and  competition. 

Mr.  Chairman,  examining  the  plight  of  small  business  under 
workers'  compensation  is  most  certainly  valuable  in  itself,  and  I 
commend  you  for  doing  so.  However,  today's  hearing  may  also  have 
a  tangential  application  to  health  care  reform.   As  we  look  at 
workers'  comp  today,  maybe  we  should  think  about  tomorrow  and 
consider  these  questions,  and  others,  about  health  care: 

o  Will  the  mandates  proposed  in  the  Clinton  plan  lock  small 
businesses  into  uncontrollable  and  unpredictable  price  increases? 

0  How  will  we  guard  against  waste,  fraud  and  abuse?  Will 
replacing  private  insurance  with  state-run  bureaucracies  help  our 
efforts,  or  will  we  merely  replace  one  set  of  abuses  with 
another? 

o  How  do  we  avoid  frivolous  claims  that  add  to  our  costs? 

Mr.  Chairman,  as  the  old  adage  gees:   "Those  who  ignore 
history  are  destined  to  repeat  it."  The  history  of  workers' 
compensation  boasts  noble  intentions,  some  of  which  have  been 
fulfilled  for  the  good  of  us  all.   But  the  recent  costs  of  these 
admirable  intentions  have  become  unbearable,  not  only  to  small 
business,  but  to  those  seeking  new  jobs  and  higher  wages  as  well. 

Health  care,  too,  was  born  from  good  intentions,  as  were 
many  other  programs.   But  in  the  real  world  of  small  business, 
good  intentions  won't  pay  the  bills.   They  won't  meet  the  payroll 
costs  of  new  workers  and  they  won't  buy  new  equipment.   I  hope 
that  as  Congress  considers  yet  another  mandate  on  the  resources 
of  small  enterprises,  they  will  keep  this  in  mind. 

Thank  you,  again,  Mr.  Chairman,  and  my  thanks  to  all  of  the 
witnesses  we  are  about  to  hear  from. 


JM/ts 
092893 
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OPENING  STATEMENT  OF 

REP.  RON  KLINK 

COMMITTEE  ON  SMALL  BUSINESS 

HEARING  ON  WORKERS'  COMPENSATION 

SEPTEMBER  29,  1993 

Thank  you  Mr.  Chairman.   I  am  pleased  that  the  Small 
Business  Committee  is   holding  this  hearing  to  discuss  the  issue 
of  workers'  compensation  and  how  it  affects  the  operations  of 
small  businesses. 

Currently,  there  are  over  9  0  million  employees  covered  by 
the  various  forms  of  compensation  for  work- related  injury  or 
death.   While  few  argue  about  the  need  for  these  laws  and  the 
protection  they  offer,  the  annual  costs  for  providing  this 
security  is  over  $40  billion.   Approximately  $30  billion  a  year 
are  provided  as  compensation  benefits. 

Within  the  4th  Congressional  District  of  Pennsylvania,  even 
large  companies  find  difficulty  with  the  state's  worker 
compensation  laws.   Rockwell  International  recently  closed  a 
plant  in  New  Castle,  Pennsylvania  citing  compliance  with  workers' 
compensation  law  as  a  serious  problem.   Rockwell  claimed  only 
California's  worker  compensation  law  was  more  difficult  to 
operate  under. 

Health  care  costs  now  account  for  40  percent  of  workers' 
compensation  costs.   In  an  effort  to  curb  costs.  President 
Clinton  has  offered  that  health  care  services  covered  by  workers' 
compensation  be  delivered  through  an  individual's  health  plan  to 
reduce  duplication  and  waste. 

In  Pennsylvania  alone,  insurance  companies  have  asked  for  a 
24  percent  increase  in  workers'  compensation  costs.   While  small 
businesses  need  relief  in  these  cost  escalations,  we  should  ask 
ourselves  if  President  Clinton's  proposal  is  a  solution  that  will 
work  for  small  businesses  rather  than  against  them. 

I  look  forward  to  discussing  this  very  important  issue  in 
the  hope  that  we  can  maintain  the  assurances  that  workers ' 
compensation  provides  and  also  ease  the  financial  burden  placed 
on  small  businesses. 


LARRY  COMBEST 
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Congregg  of  ttje  Winitth  ^tatE£{ 

^ouit  of  l^epreKentatibeK 

REPRESENTATIVE  LARRY  COMBEST 
WORKER'S  COMPENSATION  &  HEALTH  CARE  REFORM 
SEPTEMBER  29,  1993 


Mr.  Chairman,  thank  you  for  calling  this  hearing  on  the  important 
issue  of  workers'  compensation  and  the  President's  health  care 
reform  package.   The  skyrocketing  cost  of  workers'  compensation 
premiums  is  another  straw  destined  to  break  the  back  of  many 
hard-working  West  Texas  business  owners. 

While  the  national  average  for  workers'  compensation  benefits  per 
employee  averaged  $387  in  1990,  Texas  had  one  of  the  highest 
benefits  costs  at  $645  per  employee.   Because  of  the  spiraling 
costs  the  state  Legislature  battled  for  more  that  three  sessions 
trying  to  hammer  out  an  acceptable  system.   Although  the  current 
system  appears  to  be  a  major  improvement,  it  may  be  declared 
unconstitutional.   I  mention  this  because  workers'  compensation- 
-like  health  care  reform — is  an  issue  which  everyone  agrees  needs 
fixing,  but  on  which  we  just  can't  seem  to  agree  on  the  solution. 

Most  would  agree  fraudulent  claims  by  unscrupulous  employees, 
doctors  and  lawyers  can  account  for  up  to  30%  of  all  claims.   So 
I  am  grateful  the  administration  has  taken  a  small  step  in  at 
least  trying  to  address  this  issue. 


Discussions  have  focussed  on  possibly  merging  the  health  portion 
of  individual  states'  compensation  programs  into  a  national 
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health  program  and  forming  a  commission  to  further  study  other 
reform  options.   While  only  limited  details  have  been  released, 
the  complexity  of  this  problem  seems  to  result  in  many  unanswered 
questions. 

What  would  happen  when  full  mental  health  benefits  are  covered 
under  the  Clinton  health  reform — would  all  workers  be  eligible 
for  workers'  compensation  for  so-called  mental  job-stress? 

In  Texas,  I  have  been  told  by  workers'  compensation  experts  that 
federalizing  the  health  component  of  workers'  compensation  would 
wreak  havoc  on  management  of  the  state  system.   I  understand  that 
because  the  health  concerns  and  lost  wages  portions  are  so 
intertwined,  the  efficient  management  of  such  a  system  would 
almost  be  impossible. 

I  oppose  efforts  to  nationalize  workers'  compensation  or 
splitting  sections  of  the  program  for  the  federal  government  to 
regulate.   While  Wisconsin  has  a  model  program,  it  would  be  a 
failure  in  Texas  because  of  the  diversity  of  workers  and  vast 
difference  in  types  of  employment.   Lastly,  a  commission  on 
Workers'  Compensation  was  tried  in  the  early  1970 's  with  the 
results  clearly  stating  that  the  states  should  be  left  to  reform 
this  system. 

I  look  forward  to  today's  testimony  Mr.  Chairman. 
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STATEMENT  FOR 

CONGRESSMAN  FLOYD  H.  FLAKE 

BEFORE  THE  COMMITTEE  ON  SMALL  BUSINESS 

SEPTEMBER  29,  1993 


GOOD  MORNING  MR.  CHAIRMAN  AND  MEMBERS  OF  THE  SMALL  BUSINESS 
COMMITTEE.  I  THANK  THE  CHAIRMAN  FOR  HOLDING  THIS  HEARING  ON  THE 
ISSUE  OF  WORKERS'  COMPENSATION  AND  I  LOOK  FORWARD  TO  THE  TESTIMONY 
OUR  WITNESSES  WILL  PROVIDE. 

MR.  CHAIRMAN,  THIS  HEARING  IS  QUITE  TIMELY  AS  THE  PRESIDENT 
HAS  RECENTLY  OUTLINED  HIS  PROPOSAL  FOR  NATIONAL  HEALTH  CARE  REFORM. 
IT  IS  CLEAR  THAT  HEALTH  CARE  COSTS,  ACCOUNTING  FOR  40%  OF  WORKERS' 
COMPENSATION  COSTS,  ARE  POSING  A  DISTINCT  THREAT  TO  THE  GROWTH  AND 
PRODUCTIVITY  OF  MANY  SMALL  BUSINESSES.  THEREFORE,  WE  MUST  EXAMINE 
ALL  OF  THE  DRIVING  FORCES  WHICH  CONTRIBUTE  TO  THE  SPIRALLING  COSTS 
OF  WORKERS'  COMPENSATION  INCLUDING  HEALTH  CARE.  WHILE  SEEKING  TO 
REVAMP  OUR  FAILING  HEALTH  CARE  SYSTEM,  WE  MUST  BE  MINDFUL  OF  HOW 
THE  INDUSTRY  AFFECTS  OTHER  SECTORS  OF  OUR  ECONOMY.  IN  ORDER  TO 
ACHIEVE  OUR  GOAL  OF  PROVIDING  ADEQUATE  AND  AFFORDABLE  HEALTH  CARE 
FOR  ALL  OF  OUR  NATION'S  CITIZENS,  WE  MUST  ENSURE  THAT  SMALL 
BUSINESSES  DO  NOT  SHOULDER  AN  UNFAIR  BURDEN  OF  RESPONSIBILITY  AS 
THIS  PROCESS  UNFOLDS. 

WITH  THAT  IN  MIND,  I  AWAIT  THE  TESTIMONY  OF  OUR  WITNESSES 
WHICH  I  HOPE  WILL  ILLUMINATE  THE  TRENDS  ASSOCIATED  WITH  WORKERS' 
COMPENSATION  COSTS.  IN  ADDITION,  I  WOULD  ALSO  HOPE  THAT  WE  GAIN 
INSIGHT  INTO  THE  POSITIVE  ASPECTS  OF  WORKERS'  COMPENSATION  AND  HOW 
WE  MAY  STRUCTURE  A  SYSTEM  THAT  IS  BENEFICIAL  FOR  BOTH  THE  SMALL 
BUSINESS  EMPLOYER  AND  EMPLOYEE. 
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I  THANK  OUR  WITNESSES  FOR  APPEARING  BEFORE  THE  COMMITTEE  THIS 
MORNING  AND  I  AWAIT  THEIR  VIEWS  ON  THIS  IMPORTANT  MATTER. 

bsta32 
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STATEMENT  OF  CONGRESSMAN  JIM  RAMSTAD 

BEFORE  THE  HOUSE  SMALL  BUSINESS  COMMITTEE 

September  29,  1993 

SMALL  BUSINESSES  AND  WORKERS  COMPENSATION 

Mr.  Chairman,  thank  you  for  holding  this  hearing  on  workers'  compensation  and 
small  businesses. 

Welcome  to  those  who  have  come  to  help  us  sort  through  this  complex  issue.  I 
certainly  look  forward  to  hearing  your  testimony  and  suggestions  for  confronting 
this  issue. 

As  we  will  no  doubt  hear  in  today's  testimony,  our  system  of  workers' 
compensation  has  become  a  hopelessly  distorted  shadow  of  what  it  was  intended 
to  be. 

At  its  inception,  the  workers'  compensation  system  was  designed  to  help 
businesses  guarantee  compensation  to  employees  injured  on  the  job.    Employees 
gave  up  their  right  to  sue  for  damages  in  return  for  the  secure  knowledge  that 
they  would  be  compensated  for  their  injuries.    In  return,  employers  paid  premiums 
into  an  insurance  system  as  a  sensible  way  to  avoid  costly  settlements  down  the 
road. 

Unfortunately,  the  premiums  have  increased  so  rapidly  that  many  businesses, 
particularly  small  ones,  simply  can't  keep  up.    Jobs  are  lost  as  businesses  are 
forced  to  reduce  the  size  of  the  workforce  in  order  to  meet  costs.    And 
companies  are  often  forced  to  relocate  to  states  with  lower  premiums. 

The  main  question  we  need  to  address  concerns  the  appropriate  role  for  the 
federal  government. 

Each  state  operates  its  own  individual  workers'  compensation  system.    Should 
Congress  try  to  implement  a  national  system?    Or  are  the  states  themselves 
better  equipped  to  evaluate  their  own  needs? 

I  certainly  look  forward  investigating  these  important  issues  at  greater  length. 

Again,  thank  you  for  calling  this  hearing,  Mr.  Chairman. 
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OPENING  STATEMENT  BY  CONGRESSMAN  SAM  JOHNSON 

SMALL  BUSINESS  COMMITTEE,  WORKER'S  COMPENSATION 

SEPTEMBER  29,  1993 

MR.  CHAIRMAN, 

I  WANT  TO  THANK  YOU  FOR  HOLDING  THIS  HEARING  ON 
WORKER'S  COMPENSATION  AND  ITS  EFFECTS  ON  SMALL 
BUSINESSES.    ALTHOUGH  THE  ADMINISTRATION  HAD 
PROPOSED  TO  MELD  WORKER'S  COMP  INTO  THE  HEALTH 
CARE  PACKAGE,  ONLY  THE  HEALTH  INSURANCE  PORTION 
WAS  RECOMMENDED  TO  BE  INCLUDED. 

I  LOOK  FORWARD  TO  THE  TESTIMOP^  OF  EACH  OF  THE 
PRO-BUSINESS  GROUPS  REPRESENTED  HERE  TODAY.    I 
EXPECT  THAT  WE  WILL  EXPLORE  NOT  ONLY  THE  IMPACT 
OF  COMBINING  WORKER'S  COMP  INTO  THE  HEALTHCARE 
PACKAGE,  BUT  WILL  ALSO  LOOK  AT  THE  EXPENSE  AND 
BURDEN  THAT  WORKER'S  COMP,  UNLESS  REFORMED, 
PLACES  ON  THE  BACKS  OF  SMALL  BUSINESS. 

YOU  MAY  BE  AWARE  THAT  TEXAS  HAS  RECENTLY 
REFORMED  WORKER'S  COMP  --  AND  IT  APPEARS  TO  BE 
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WORKING  EFFECTIVELY.    I  HOPE  THAT  WE  CAN  EXAMINE 
THE  BENEFICIAL  PORTIONS  OF  THESE  PROGRAMS  AND 
IMPROVE  EACH  SYSTEM  TO  MAKE  THEM  EFFECTIVE  AND 
FEASIBLE  FOR  OUR  NATION'S  BUSINESS  OWNERS. 
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Congresswoman  Lucille  Roybal-Allard 

Committee  on  Small  Business 
Statement  on  the  SBA  8(a)  Program 

September  22,  1993 
Thank  You  Mr.  Chairman: 

I  appreciate  the  opportunity  to  address  some  of  my  concerns  about  small 
and  minority  business  development  and  the  Small  Business  Administration's 
8(a)  Program. 

I  also  want  to  welcome  SBA  Administrator  Erskine  Bowles,  and 
Associate  Director  for  Housing  and  Community  Development  Issues,  Jacquelyn 
Williams-Bridgers,  from  the  General  Accounting  Office. 

Last  week,  I  introduced  Mr.  Bowles  at  a  gathering  of  some  two  hundred 
and  fifty  Hispanic  CEO's  of  small  businesses  from  around  the  country.    Mr. 
Bowles  discussed  some  of  the  major  problems  with  the  8(a)  program  and  his 
vision  of  what  the  SBA  can  and  should  be.   He  stressed  his  commitment  to 
reducing  the  inefficiency  and  bureaucratic  red-tape  throughout  the  Small 
Business  Administration  which  unnecessarily  burden  small  business. 

I  hear  from  8(a)  firms  in  my  district  about  the  delays  between  8(a) 
certification  and  the  time  new  8(a)  firms  receive  their  first  contracts.    In  some 
cases,  it  takes  two  or  three  years.   In  other  cases,  companies  never  get  contracts. 


The  fact  is  that  the  vast  majority  of  contracts  go  to  a  very  small  number 
of  firms.    Thirty-one  percent  of  the  contracts  go  to  two  percent  of  the  8(a) 
companies.   We  need  to  do  better  than  that. 

Finally,  there  is  concern  that  small  businesses  that  fail  to  obtain  contracts 
either  in  the  competitive  bidding  process,  or  through  the  sole-source  contracting 
procedure,  are  not  given  a  clear  explanation  of  why  they  were  not  successful  in 
their  bids.    Without  that  explanation,  there  is  no  way  for  these  companies  to 
learn  from  the  experience  and  to  improve  performance  the  next  time  around. 

I  look  forward  to  hearing  Mr.  Bowles  detailed  explanation  as  to  how  he 
plans  to  revitalize  the  Small  Business  Administration  and  make  it  work 
efficiently  and  effectively  on  behalf  of  small  business.   Thank  you. 
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NATIONAL  BUSINESS  OWNERS  ASSOCIATION,  INC. 


Statement  of 

Mr.  J.  Drew  Hiatt 

Executive  Vice  President 

Director  of  Government  Affairs 

The  National  Business  Owners  Association 

On 

The  Crisis  in  Workers'  Compensation 

Before  The  Committee  on  Small  Business 
U.S.  House  of  Representatives 

On  Behalf  of 
The  National  Business  Owners  Association 

September  29,  1993 
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Mr.  Chairman  and  Members  of  the  Committee,  my  name  is  J.  Drew  Hiatt,  and  I  am 
Executive  Vice  President  and  Director  of  Government  Affairs  for  the  National  Business 
Owners  Association.  We  ^preciate  very  much  the  opportunity  to  present  our  views  on  the 
growing  crisis  in  the  national  workers'  compensation  system  and  to  examine  with  you  both 
the  scope  and  severity  of  this  problem  as  well  as  its  effect  and  burden  on  America's  small 
business  owners.    Furthermore,  we  welcome  the  opportunity  to  discuss  the  Clinton 
Administration's  proposal  to  integrate  the  medical  portion  of  workers'  compensation  with  its 
health  care  plan  and  to  offer  our  perspective  and  comments  on  ttiis  proposal. 

The  National  Business  Owners  Association  represents  nearly  8,000  small  business 
owners,  and  has  an  active  and  rapidly  expanding  membership.   Its  philosophy  is  based  on  the 
belief  that  a  vibrant  and  robust  private  sector  and  a  strong  and  competitive  free  enterprise 
economy  are  essential  to  create  and  increase  economic  growth,  opportunity,  jobs,  and 
prosperity  for  all  Americans.   NBOA  vigorously  represents  the  interests  of  its  members 
before  Congress  as  well  as  federal,  state,  and  local  government.   It  also  works  to  influence 
and  enact  national  policies  that  promote  economic  growth  and  entrepreneurship.    As  part  of 
its  efforts  to  advocate  and  adopt  beneficial  laws  and  regulations,  NBOA  consistently 
communicates  the  concerns  and  legislative  priorities  of  business  owners  to  lawmakers, 
government  officials,  the  public,  and  the  media. 
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We  commend  you,  Mr.  Chairman,  for  your  leadership  in  convening  this  hearing  today 
to  address  the  growing  problem  and  horrendous  burden  of  skyrocketing  workers' 
compensation  costs  on  small  business.   Our  members  and  other  small  business  owners  across 
the  country  are  profoundly  concerned  about  soaring  workers'  compensation  premiums  and  the 
pressure  they  continue  to  exert  on  their  bottom  lines. 

Mr.  Chairman,  America's  workers'  compensation  system  is  not  in  a  state  of  crisis,  it 
is  in  a  state  of  chaos.   It  has  become  increasingly  clear  that  the  underlying  purpose  of 
workers'  compensation  has  been  lost.   In  the  82  years  since  it  was  first  established,  the 
nation's  workers'  compensation  system  has  strayed  so  far  ftom  its  original  purpose  that  it  has 
become  something  it  was  never  intended  to  be.   It  no  longer  serves  the  employees  and 
employers  it  was  designed  to  serve.   Fraud  and  abuse,  spiralling  medical  costs,  legal 
activism,  and  judicial  expansion  of  compensable  benefits  have  conspired  to  ruin  what  was 
once  a  progressive  and  balanced  system. 

Small  business  owners  are  crying  out  for  relief  from  the  crushing  burden  of  exorbitant 
workers'  compensation  premiums.   These  costs  now  represent  the  single  fastest  growing  labor 
cost.    For  those  not  directly  subject  to  the  shock  of  steadily  rising  premium  rates,  what  is 
happening  in  workers'  compensation  may  only  be  characterized  as  an  emerging  crisis,  but  to 
those  who  are  directly  exposed  to  the  full  brunt  of  these  costs,  it  is  a  catastrophe  in  full 
swing.     Escalating  workers'  compensation  premiums  are  gripping  small  business  owners  by 
the  throat.    Many  have  been  strangled  already,  more  are  certain  to  be.   As  a  result,  small 
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business  owners  are  no  longer  struggling  for  success.  Their  goal  is  more  basic.   They  are 
struggling  for  survival.   And  they  are  worried  about  whether  and  how  long  they  can  survive 
if  there  is  no  respite  from  mounting  workers'  compensation  rates. 

If  labor  costs  —  particularly  workers'  compensation  premiums  —  continue  to  rise 
beyond  small  business  owners'  ability  to  pay  them,  how  much  longer  will  it  be  before  the 
real  consequences  of  these  costs  are  measured  in  massive  job  losses?  Small  business  is 
America's  leading  employer.   Today,  six  in  10  Americans  take  home  a  paycheck  from  a 
small  frrm.   Small  businesses  also  create  all  our  new  jobs.   In  fact,  they  are  expected  to 
create  more  than  three-quarters  of  the  43  million  new  jobs  needed  over  the  next  25  years. 
Unless  we  do  something  soon  to  relieve  the  pressure  of  these  high  labor  costs  on  small 
business  owners,  we  will  face  job  losses.  This  will  only  hurt  healthy  workers  by  taking  away 
their  jobs  and  injured  workers  by  taking  away  medical  care  and  lost  wage  benefits.   We 
cannot  help  employees  by  driving  their  employers  out  of  business. 

The  short-term  and  long-term  implications  and  consequences  of  escalating  workers' 
compensation  costs  for  the  continued  vitality,  well-being,  and  productivity  of  our 
entrepreneurial  sector  are  far-reaching  and  dire.   Many  states'  economies  also  simply  handle 
the  unabated  escalation  of  workers  compensation  costs.   As  these  costs  balloon,  employers 
begin  to  consider  relocating  to  lower-cost  states.  This  contributes  to  widespread  economic 
upheaval  that  is  registered  in  many  ways:   lost  jobs,  lost  investment,  and  lost  revenue. 
States,  small  business  owners,  and  workers  are  not  the  only  ones  who  lose  because  of  higher 
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workers'  compensation  costs.   Consumers  also  lose  when  these  costs  are  passed  on  in  the 
form  of  higher  prices.   And  taxpayers  also  lose  by  paying  higher  taxes  to  cover  local,  state, 
and  federal  employees. 

The  workers'  compensation  system  must  be  reformed  to  restore  it  to  its  historical 
purpose:  a  set  of  laws  intended  to  benefit  both  employee  and  employer.   We  look  forward  to 
woridng  with  you  and  the  Members  of  this  Committee  to  develop  a  meaningful  and  workable 
solution  to  the  daunting  challenge  of  providing  small  business  owners  relief  torn  the 
spiralling  costs  of  workers'  compensation.   Together,  we  can  lay  the  groundwork  for 
fundamental  change  in  the  workers'  compensation  system  and  return  it  to  its  original  purpose 
as  we  strengthen  and  improve  it  in  the  process. 

THE  HISTORY  AND  PURPOSE  OF  THE  WORKERS'  COMPENSATION  SYSTEM 

The  workers'  compensation  system  is  America's  oldest  social  insurance  program. 
Since  its  inception  more  than  80  years  ago,  it  has  served  employees  and  employers  alike, 
functioning  as  an  exclusive  remedy  for  work-related  injuries  and  illnesses.   Through  no-fault 
insurance,  employers  pay  the  medical  expenses  and  lost  wages  for  employees  who  are  injured 
or  become  ill  on  the  job  until  they  can  return  to  work.   In  exchange  for  this  pledge, 
employees  relinquish  their  right  to  sue  employers  for  medical  and  disability  benefits.   If 
employees  are  permanently  disabled,  their  benefits  are  not  subject  to  taxation.   In  the  event  of 
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death  resulting  from  a  job-related  accident,  injury,  or  disease,  workers'  benefits  go  to 
survivors. 

Wisconsin  was  the  first  state  to  enact  a  permanent  workers'  compensation  law  in 
1911.   By  1949,  all  50  states  and  the  District  of  Columbia  had  established  similar  systems. 
Today,  all  50  states  operate  separate  systems,  administering  workers'  compensation  laws  for 
and  on  behalf  of  employees  and  employers. 

During  the  1950s  and  1960s,  workers'  compensation  costs  were  low  largely  because 
disability  benefits  lagged  behind  inflation.   In  1970,  President  Nixon,  in  responding  to 
growing  criticism  of  the  workers'  compensation  system,  ^pointed  a  national  commission  to 
reconmiend  reforms.   The  commission  encouraged  Congress  to  impose  national  standards  for 
workers'  compensation  upon  tiiose  states  that  did  not  increase  benefits  for  employees  or  adopt 
various  administrative  standards.   Fearing  Congressional  action  to  impose  national  standards, 
states  quickly  responding  by  boosting  benefit  levels  significantiy.   Employers,  particularly 
small  employers,  saw  their  workers'  compensation  premiums  rise  through  the  1970s  and 
early  1980s  because  of  these  state-mandated  benefit  increases. 

THE  COST  EXPLOSION  IN  WORKERS'  COMPENSATION 

Today,  96  million  American  workers  —  about  nine  of  every  ten  -  are  covered  by 
workers'  compensation.   Nationwide,  job-related  injuries  and  illness  in  1991  cost  public  and 
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private  employers  an  estimated  $62  billion  in  workers'  compensation  expenditures.   This 
amount  is  up  from  $56  billion  in  1990.   This  rapid  escalation  is  especially  dramatic 
considering  the  fact  that  in  1980  the  cost  was  $22  billion,  in  1970  less  than  $S  billion  and  in 
1960  slighdy  over  $2  billion.   In  a  decade,  workers'  compensation  outlays  have  nearly  tripled 
and  over  the  last  30  years  they  have  exploded. 

Over  the  past  decade,  even  diough  the  Consumer  Price  Index  rose  at  an  annual  rate  of 
slightly  more  than  S  percent,  indenmity  benefits  have  escalated  by  nearly  300  percent,  or 
almost  IS  percent  annually.   Medical  expenses  have  risen  even  faster  —  374  percent  since 
1981,  or  a  yearly  average  rate  of  nearly  17  percent.   Premiiun  costs  have  naturally  reflected 
these  increases.   The  Workers'  Compensation  Research  Institute  estimates  that  the  cost  of 
workers'  compensation  will  reach  $70  billion  this  year,  making  it  the  fastest  growing  labor 
cost.   The  current  trend  in  the  alarming  growth  rate  of  workers'  compensation  costs  does  not 
portend  well  for  small  business  owners.    Based  on  the  present  rate,  these  costs  will  triple  by 
the  year  2000. 

THE  ROOT  CAUSES  OF  SOARING  WORKERS'  COMPENSATION  COSTS 

The  factors  that  contribute  to  the  soaring  costs  of  workers'  compensation  insurance  are 
fraud  and  abuse,  unrestrained  medical  costs,  excessive  legal  disputes,  and  judicial  expansion 
of  compensable  benefits.   Small  business  owners  are  demanding  relief  from  the  crippling 
costs  of  ever-increasing  workers'  compensation  premiums.   They  recognize  the  threat  such 


60 


costs,  if  left  unchecked,  pose  to  their  own  businesses  and  livelihoods  as  well  as  to  economic 
development,  productivity,  employment,  and  job  creation. 

Fraud  and  Abuse 

Insurance  specialists  from  various  states  believe  that  workers'  compensation  ftaud  is  a 
factor  in  up  to  30  percent  of  all  workers'  compensation  claims.  The  system  is  plagued  by 
fraudulent  and  exaggerated  claims.   Yet  it  is  often  difficult  to  combat  fraud  and  abuse 
primarily  because  it  is  difficult  to  prosecute  fraudulent  claimants.   When  caught,  although 
future  benefits  are  terminated,  typically  even  the  most  flagrant  offenders  escape  criminal 
punishment.   While  the  cessation  of  benefits  is  a  major  victory  for  the  payer  of  the  claim,  it 
does  little  to  deter  others  from  pursuing  fraudulent  and  exaggerated  claims.   Claimants  are 
often  not  the  only  party  to  workers'  compensation  fraud;  certain  unscrupulous  employers, 
doctors,  lawyers,  chiropractors,  insurance  agents,  suppliers,  and  others  are  participants  as 
well.   The  section  below  highlights  some  of  the  more  common  fraud  schemes  perpetrated  by 
dishonest  individuals. 

Workers'  Compensation  Premium  Fraud  Schemes 

Forged  Documents 

Somedmes  contractors  or  subcontractors  will  unlawfully  fail  to  secure  the 
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payment  of  workers'  compensation  claims,  but  will  seek  to  forge  or  alter  prior 
certificates  showing  coverage  to  collect  payment  for  work  done  or  show  proof  of 
coverage  to  authorities.   In  addition  to  felony  charges  for  the  workers'  compensation 
in  fraud,  cases  may  also  be  made  for  forgery,  false  official  statement,  and  theft. 

Understatement  of  Payroll 

Employers  may  submit  statements  of  payroll  which  represent  only  a  portion  of 
the  actual  employee  force,  or  estimates  of  payroll  which  fall  short  of  payroll  already 
being  paid  are  often  submitted  to  reduce  workers'  compensation  premiums. 

Misclassification  of  Employees 

Employers  may  report  large  numbers  of  employees  in  categories  which  carry  a 
lower  premium  rate. 

Corporate  Gerrymandering 

The  assigned  risk  pool  will  accept  employers  with  poor  loss  experience,  but  it 
will  not  accept  any  employer  that  owes  premiums  to  an  insurer  from  an  earlier  audit. 
Some  employers  or  employee  leasing  operations  that  owe  premium  will  create  a  new 
corporate  entity  in  an  attempt  to  obtain  coverage  through  misrepresentation.   An 
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additional  reason  for  a  "new"  corporation  is  to  avoid  higher  premiums  caused  by 
experience  modifiers  due  to  heavy  losses.  The  proper  reaction  by  an  employer  to  a 
higher  premium  due  to  experience  should  be  to  take  steps  to  make  operations  safe  and 
avoid  employee  injuries.   Some  employers  choose  to  misrepresent  their  history  to 
lower  their  premiums.   This  misrepresentation  is  now  a  felony. 

Agent  Schemes 

Although  most  agents  are  reputable,  some  unscrupulous  agents  may  pocket 
premiums  or  use  high-pressure  tactics  to  gain  a  large  conunission.  Two  of  the  more 
common  agent  schemes  follow. 

Pocketing  Premiums 

In  pocketing  schemes,  an  unscrupulous  agent  issues  a  certificate  indicating  the 
customer  is  insured  against  specific  losses  but  never  forwards  the  customer's  premium 
payment  to  the  insurance  company. 

Conspiring  to  Reduce  Premiums 

Sometimes  an  agent,  in  an  attempt  to  retain  a  client  by  obtaining  the  lowest 
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piemium,  will  either  alter  the  application  submitted  by  an  employer,  or  advise  the 
employer  incorrectly  on  the  meaning  of  entries.   In  either  case  the  result  is  an 
application  that  misrepresents  the  coverage  actually  required.   Even  though  the 
employer  may  not  be  fully  aware  that  the  £^)plication  is  in  violation  of  the  law,  his 
signature  on  the  form  may  bring  him  into  a  conspiracy  to  obtain  lower  premiums 
unlawfully. 

Some  agents  will  recommend  to  an  employer  schemes  which  they  think  will 
"circumvent"  the  law.   An  example  is  transferring  the  employees  from  an  employer 
with  a  high  experience  modified  premium  to  an  employee  leasing  operation  with  the 
specific  purpose  of  avoiding  the  experience  modifier.   Others  will  recommend  that 
employers  "fudge"  on  payroll  estimates  or  the  actual  job  classifications  of  employees. 

In  either  of  the  above  scenarios,  both  the  employer  and  the  agent  are  subject  to 
criminal  prosecution  for  the  conspiracy. 

Workers'  Compensation  Claim  Fraud  Schemes 

Injury  Fraud 

In  this  scheme,  what  usually  begins  as  a  minor  injury  on  the  job  develops  into 
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a  golden  opportunity  for  an  early  retirement,  a  paycheck  without  having  to  work,  or 
an  income  supplement  from  an  insurance  company. 

Here,  false  information  is  presented  to  the  workers'  compensation  carrier.   The 
report  describes  the  claimant  as  totally  or  partially  disabled  and  either  unable  to  work 
at  all,  or  only  able  to  work  part-time.   In  many  cases  those  schemes  are  enhanced 
with  the  assistance  of  an  unscrupulous  doctor  who,  for  an  extra  fee,  provides  a  false 
diagnosis  of  the  claimant's  condition  and  fabricates  medical  records  for  phony 
treatments. 

Double  Dipping 

Claimants  have  collected  workers'  compensation  benefits  and  worked  full-  or 
part-time  on  another  job,  often  imder  an  alias. 

Lawyer/Doctor  Schemes 

This  scheme  usually  requires  three  key  players  to  be  successful:   A  lawyer,  a 
"capper",  and  a  doctor. 

7%e  Lawyer 
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The  lawyer  is  usually  the  prime  mover  in  the  scheme.   Whether  the  case 
involves  altogether  phony  or  greatly  exaggerated  injuries,  it  is  the  lawyer  who  profits 
most  in  nearly  every  case.  Most  workers'  compensation  cases  are  accepted  by 
personal  injury  lawyers  on  a  contingent-fee  basis.   This  means  the  lawyer  and  the 
client  agree  that  the  fee  will  be  based  on  a  percentage  of  the  settlement  or  court  award 
in  the  case.  If  no  settlement  or  court  award  is  made,  the  lawyer  will  not  be  paid. 

To  operate  a  law  practice  exclusively  in  this  manner  requires  a  high  volume  of 
cases  to  insure  a  steady  cash  flow.  It  follows  that  the  higher  the  settlement,  the  higher 
the  reward.  Lawyers  running  personal  injury  mills,  as  they  are  called,  are  not  eager  to 
engage  in  litigation.  They  rely  on  the  insurance  company's  desire  to  setde  quickly, 
realizing  the  expense  a  company  must  absorb  by  going  to  court  to  fight  any  claim, 
even  a  frivolous  one. 

Lawyers  will  usually  attempt  to  entice  a  victim  to  cooperate  in  the  scheme  by 
promising  a  big  "payday"  from  the  insurance  company.  The  big  payday  often  never 
arrives  for  the  victim,  since  medical  fees,  runner  fees,  and  contingency  fees  may  be 
deducted  before  the  victim  gets  his  or  her  share.  Some  lawyers  blatantiy  rip-off  their 
clients  by  forging  the  signature  of  the  victim  on  the  insurance  company  check.   Even 
if  these  victims  discover  they  were  cheated  by  their  lawyers,  they  are  reluctant  to 
report  fraud,  since  they  too  conspired  to  deftaud  the  insurance  company. 
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The  "Capper" 

To  build  their  clientele,  some  lawyers  and  often  doctors  use  "a^pers"  to  entice 
persons  in  unemployment  lines  to  become  clients  or  patients.   The  capper  may  be  paid 
a  flat  fee  or  a  percentage  of  the  final  take.   Whether  the  c^per  approaches  the  victim 
at  the  woricsite  or  later,  workers'  compensation  fraud  schemes  often  begin  with  this 
contact. 

The  Doctor 

In  most  phony  or  inflated  personal  injury  cases,  the  best  way  to  lend 
authenticity  to  the  scheme  is  by  finding  a  doctor  who  will  prescribe  unneeded 
treatments.   The  doctor  can  cause  medical  expenses  to  escalate  quickly  and  fuel  the 
desire  to  settle,  even  if  the  claim  is  suspicious.   A  doctor  working  in  collusion  with  a 
lawyer  and  one  or  more  ruimers  may  collect  a  prearranged  fee  for  a  false  medical 
report,  or  will  actually  prescribe  unnecessary  treatments  for  accident  victims  and 
collect  a  usual  per-visit  fee  from  the  insurance  company. 

Even  in  cases  with  real  injuries,  some  doctors  grossly  inflate  the  number  of 
treatments  normally  prescribed.   Victims  of  minor  accidents  have  submitted  claims  for 
more  than  40  doctor  visits.   Most  allegedly  involve  some  form  of  physiotherapy,  such 
as  heat  packs,  diathermy,  or  ultrasonic  treatments. 
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Some  unscrupulous  doctors  may  charge  for  visits  never  made  by  the  accident 
victim  then  split  the  insurance  payments  for  the  non-visits  with  the  lawyer. 

The  Hospital/Clinic,  etc.  Employee 

In  some  cases  the  conspiracy  will  also  involve  the  participation  of  a  hospital  or 
clinic  employee  who  will  allow  the  use  of  facilities  in  a  scheme  to  fraudulently  violate 
the  woricers'  compensation  law. 

Unrestrained  Medical  Costs 

Medical  cost  containment  is  a  major  challenge  facing  workers'  compensation  systems. 
Overall,  medical  costs  represent,  on  average,  more  than  40  percent  of  total  workers' 
compensation  costs,  according  to  a  national  survey  conducted  by  the  Workers  Compensation 
Research  Institute  in  1991.   In  certain  states,  these  costs  may  exceed  60  percent.   Since 
workers'  compensation  pays  for  all  medical  care,  many  health  care  providers  have  made 
excessive  use  of  the  system.   According  to  a  report  prepared  by  the  Office  of  Management 
and  Budget  (0MB),  "health  providers  know  that  workers'  compensation  recipients  are  not 
sensitive  to  the  price  of  medical  services  and  therefore  they  can  charge  more  to  the  employers 
for  these  services."   0MB  cited  a  study  finding  that,  on  average,  health  care  providers  charge 
more  than  twice  as  much  for  workers'  compensation  treatments  as  they  do  for  comparable 
off-work  injuries. 
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In  particular,  there  is  concern  that  ownership  by  physicians  of  medical  facilities  to 
which  they  refer  patients  leads  to  overuse  of  such  facilities.   A  study  published  in  The  New 
England  Journal  cf  Medicine  found  that  workers'  compensation  medical  cases  were  referred 
for  treatment  more  often,  and  at  a  higher  cost,  by  physicians  who  owned  facilities. 
Specifically,  physical  therapy  was  initiated  2.3  times  more  often  by  self-referring  physicians. 
The  mean  cost  of  psychiatric  evaluation  was  higher  when  reconmiended  by  self-referring 
physicians.   And  38  percent  of  the  MRI  scans  requested  by  self-referring  physicians  were 
found  to  be  medically  in^propriate,  compared  to  28  percent  requested  by  physicians 
referring  patients  to  independent  facilities. 

Substantial  efforts  by  all  participants  in  the  workers'  compensation  system  are 
necessary  to  slow  the  r^id  growth  of  medical  expenses. 

Rising  Legal  Costs 

An  0MB  study  found  that  costly  litigation  often  results  from  disputes  over  whether 
claims  are  in  fact  related  to  the  workplace.   Litigation  has  become  a  common  avenue  to 
secure  benefits  that  a  claimant  may  not  otherwise  be  entided  to  receive  under  state  law  as  a 
result  of  a  job-related  injury  or  illness. 

In  addition  to  fraud  by  some  employers  and  employees,  many  lawyers  and  doctors 
have  exploited  the  workers'  compensation  system's  vulnerability.    A  study  by  two  economists 
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at  the  State  University  of  New  York  in  Buffalo  has  found  that  during  recessions,  fewer  billing 
hours  elsewhere  lead  to  increased  involvement  of  lawyers  in  workers'  compensation  cases. 
This  increased  litigation  drives  up  costs  through  inflated  indenmity  payments,  which  may 
include  reimbursement  of  the  claimant's  legal  fees,  as  well  as  the  cost  of  attorneys,  doctors 
and  expert  witnesses  on  the  part  of  the  insurer. 

Judicial  Expansion  of  Compensable  Benefits 

Both  the  courts  and  state  commissions  have  broadly  expanded  the  definition  of  what 
constitutes  a  compensable  injury  or  illness.   In  doing  so,  they  have  contributed  directly  to  the 
creation  of  new  benefits  to  which  claimants  may  be  entitled.  The  indemnity  cost  per  case  has 
risen  nearly  200  percent  since  1981,  averaging  an  11  percent  increase  each  year.   Indemnity 
benefits  are  generally  a  function  of  the  injured  worker's  wages;  however,  since  1981,  average 
weekly  wages  have  grown  by  only  4  percent  a  year.   The  additional  growth  in  indemnity 
costs  is  the  result  of  the  broadening  definition  of  compensability  as  well  as  the  increasing 
involvement  of  lawyers  in  what  was  originally  intended  to  be  a  no-fault  system.   While  court 
decisions  and  commission  rulings  help  create  opportunities  for  additional  benefits  for  workers 
and  new  fees  for  doctors  and  lawyers,  they  seldom  take  into  account  the  increased  burdens 
and  costs  for  small  business  owners  that  arise  from  such  actions. 

ACTUAL  WORKERS'  COMPENSATION  CASES 
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To  illustrate  some  of  the  problems  discussed  above,  below  are  examples  of  actual 
workers'  compensation  cases.  The  names  of  the  claimants  have  been  changed  to  protect  their 
identity,  but  the  facts  surrounding  each  case  have  not  been  altered  in  any  way. 

James  Dawson 

James  Dawson  of  North  Carolina  is  a  truck  driver  who  was  pinned  between  two 
vehicles  and  suffered  trauma  to  his  chest.   His  physician  diagnosed  him  with  esophagus 
reflux  and  indicated  that  Mr.  Dawson  would  be  unable  to  work  in  any  capacity  for  at  least 
one  year.   In  addition,  the  doctor  said,  the  claimant  would  need  extensive  medical  treatment 
for  rehabilitative  purposes,  vocational  training  as  the  claimant  would  not  be  able  to  return  to 
his  previous  occupation,  and  possible  future  surgery. 

By  assigning  surveillance  the  insurer  was  able  to  determine  that  Mr.  Dawson  was 
engaging  in  activities  which  exceeded  the  restrictions  supposedly  keeping  him  from  returning 
to  his  employment. 

A  form  was  filed  with  the  North  Carolina  Industrial  Conunission  and  the  investigative 
report  and  video  tapQ  were  used  to  terminate  compensation  payments.   Despite  this  successful 
effort,  the  insurer  still  had  to  pay  for  nearly  $50,000  in  indemnity  and  medical  benefits  in 
addition  to  a  settiement. 
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Joe  Evans 

Joe  Evans  of  North  Carolina  was  in  an  automobile  accident  and  sustained  a  lacerated 
finger,  multiple  contusions,  left  wrist  sprain,  cervical  strain,  and  fractured  bones  in  his  face. 
His  physicians  indicated  that  he  would  need  diagnostic  testing  to  rule  out  disc  herniation  and 
possible  reconstructive  surgery  to  his  cheek. 

Despite  the  physician's  report,  investigators  found  Mr.  Evans  playing  golf  on  a 
regular  basis,  often  more  than  one  game  a  day.   However,  this  strong  evidence  was  not 
enough  for  the  insurer  to  avoid  paying  nearly  $8,000  in  medical,  indemnity,  and  other 
benefits. 

Mark  Horn 

Mark  Horn  claimed  he  injured  his  back  while  working  for  his  employer  on  a  farm. 
Doctors  determined  that  Mr.  Horn  would  need  surgery  to  correct  the  problem.   The  insurer 
was  able  to  determine  that  the  claimant  had  actually  hurt  his  back  while  working  for  another 
company,  and  videot^>ed  the  claimant  lifting  a  moped  without  difficulty.  With  this 
information,  the  claim  was  denied,  however,  not  before  the  insurer  spent  nearly  $2,000  in 
medical,  indemnity,  and  other  benefits. 

Lerov  LaRue 
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Leroy  LaRue  of  Louisiana  alleged  that  he  fractured  his  elbow  while  drilling.  He  then 
complained  of  shoulder  and  neck  problems,  which  his  doctor  related  to  the  most  recent 
injury.  Discussions  with  the  employer,  the  claimant  and  his  wife  revealed  conflicting  stories. 
A  background  check  and  surveillance  were  ordered.  The  check  showed  that  Mr.  LaRue  had 
three  outstanding  suits  for  injuries,  and  surveillance  showed  that  he  was  working  on  the  side 
with  no  evident  disability.  Despite  this  finding,  the  insurer  had  to  pay  out  nearly  $9,000  in 
benefits. 

Ed  Huphes 

Mr.  Ed  Hughes,  a  cement  finisher,  was  injured  while  he  was  pumping  concrete.   A 
steel  boom  swung  around  hitting  the  overhead  power  lines,  resulting  in  electrical  shock  to 
Mr.  Hughes  and  causing  a  temporary  lost  of  consciousness. 

Upon  admission  to  the  hospital,  Mr.  Hughes  tested  positive  for  cocaine.   Because  of 
this  positive  test,  the  insurer  thought  it  would  be  responsible  for  the  initial  medical  cost  only. 
Because  of  attorney  involvement,  it  was  later  determined  that  the  positive  testing  was  not  a 
contributing  factor  in  the  incident.  The  insured  did  not  have  a  written  drug  policy  in  force, 
therefore,  the  insurance  company  was  obligated  to  accept  compensability. 

Mr.  Hughes  continued  to  complain  of  body  pain  and  headaches,  and  was  subsequently 
evaluated  by  many  different  doctors,  including  an  ophthalmologist,  orthopaedist,  neurologist 
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as  well  as  a  neuropsychiatrist.    No  objective  physical  findings  confirmed  these  continued 
complaints. 

Surveillance  videos  showed  Mr.  Hughes  capable  of  climbing  over  railway  cars, 
running,  jumping,  and  walking  over  seven  blocks  to  his  residence,  all  without  apparent 
discomfort.   Confronted  with  the  videotape,  the  claimant's  complaints  changed  firom  physical 
disabilities  to  psychological  problems  including  decreased  appetite,  depression,  and  crying 
^lls.   Incredibly,  the  insurer  remains  required  to  pay  benefits  to  this  claimant,  and  has  spent 
in  excess  of  $23,000  to  date. 

Truck  Driver 

A  truck  driver  working  for  a  small  company  suffered  a  minor  head  injury.  The 
claimant  alleged  continuous  subjective  symptoms,  and  his  physician  refused  to  release  him  to 
return  to  his  normal  occupation  for  nearly  a  year.   As  the  claimant  had  no  objective  findings 
to  support  his  allegations  of  continuing  disability,  surveillance  was  assigned.   After  two 
unsuccessful  attempts,  the  insurer  proved  that  the  claimant  was  enable  of  driving  and  in  fact 
was  transporting  race  cars  without  the  knowledge  of  his  physician.   On  the  basis  of  the 
investigation,  payment  of  temporary  disability  benefits  was  stopped  and  the  treating  physician 
released  tiie  claimant  with  no  permanent  partial  disability  rating.   This  fraudulent  claim  ended 
up  costing  more  than  $23,000. 
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Truck  Driver 

A  37-year-old  truck  driver  alleged  that  he  injured  his  knee  when  he  attempted  to 
redistribute  a  load.   Investigation  revealed  that  the  injury  occurred  while  the  claimant  was 
off-log  and  that  the  claimant  had  altered  his  logs  in  an  attempt  to  bolster  his  compensation 
claim.   Although  he  claimed  to  be  disabled,  he  was  playing  golf  on  a  regular  basis. 
Voluntary  payment  on  the  claim  was  refused,  but  the  insurer  was  required  to  defend  this 
position  in  litigation.  The  insurer  prevailed  in  court,  but  the  cost  to  defeat  this  fraudulent 
claim  was  nearly  $7,000. 


Painter 


A  painter  who  had  worked  for  a  small  cabinet  company  for  all  of  two  weeks  violated 
company  policy  and  safety  warnings  by  playing  with  a  butane  lighter  in  an  area  clearly 
designated  as  harboring  flammable  substances.  The  lighter  ignited  a  bucket  of  paint  diinner. 
As  other  employees  ran  to  get  fire  extinguishers,  the  painter,  ignoring  requests  that  he  not 
touch  the  bucket,  picked  it  up  and  began  to  run  it  outside.  This  caused  the  flames  to  engulf 
the  young  man's  head  and  body,  ultimately  leading  to  29  percent  total  body  surface  area 
bums,  including  third-degree  bums  and  skin  destmction  of  the  arms,  chest,  and  face.  This 
accident,  which  arose  from  a  violation  of  company  policy  and  safety  rules,  was  considered 
compensable.   The  total  cost  to  resolve  the  claim  was  nearly  $200,000. 
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Mr.  Alan  Johns 


Alan  Johns  is  a  delivery  helper  who  was  injured  when  he  was  helping  another 
employee  deliver  a  washer/dryer  to  a  customer  home.  While  carrying  this  appliance  down  a 
flight  of  stairs,  be  felt  pain  in  his  back.   He  wai^  treated  with  physical  therapy  and  medication 
and  returned  to  woric. 

Later,  while  picking  up  a  refrigerator,  he  claimed  injury  to  his  left  shoulder  and  was 
treated  by  the  same  physician.   The  diagnosis  was  cervical  and  lumbar  strain.   After  much 
more  therapy,  medication,  and  testing,  Mr.  Johns  remained  off  work.    Even  though  the 
claimant  was  videot^)ed  throwing  objects  from  a  Mardi  Gras  float  on  which  he  stood  for  at 
least  eight  hours,  his  physician  refused  to  return  him  to  work,  claiming  that  it  was  simply  one 
of  Mr.  Johns'  better  days  and  resulted  from  the  amount  of  medication  taken. 

Mr.  Johns  is  a  high  school  graduate  and  is  certified  as  a  bartender.    Due  to  the  efforts 
of  his  attorney,  and  a  treating  physician  willing  to  order  endless  testing,  there  is  no 
anticipation  of  his  return  to  gainful  employment.  To  date,  this  claim  has  cost  a  total  of 
nearly  $23,000  in  indemnity,  medical,  and  other  related  expenses. 

STATES  TAKE  AIM  AT  WORKERS'  COMPENSATION  REFORM 
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In  recent  years,  states  have  responded  more  aggressively  to  the  demand  of  small 
businesses  for  relief  from  the  high  costs  of  workers'  compensation.   States  recognize  that 
these  costs  impose  a  tremendous  burden  on  small  firms.   Concerns  over  the  effect  of  these 
horrendous  costs  on  the  continued  health  of  the  small  business  sector  and  its  ability  to  fuel 
economic  growth  and  create  jobs  are  driving  many  states  to  take  action.   Many  states  are  now 
in  the  forefront  of  efforts  to  enact  reform,  and  workers'  compensation  laws  have  seen 
changes  in  many  states.  Other  reform  initiatives  are  under  way  in  other  states.   However, 
without  tough  anti-fraud  laws,  many  states  are  not  ready  for  the  challenge. 

Oregon  Gets  Tough  on  Claims  Cheaters 

Perhaps  the  most  successful  war  against  workers'  compensation  fraud  has  been  waged 
by  Oregon.   From  1984  to  1987,  it  had  the  highest  frequency  of  claims  of  any  state,  with  one 
in  four  estimated  to  contain  some  element  of  fraud.   The  pervasive  fraud  and  abuse, 
dramatized  by  a  few  celebrated  cases,  incensed  the  public.   Finally,  the  Oregon  legislature, 
prompted  by  tiien-Govemor  Neil  Goidschmidt,  enacted  a  landmark  reform  package  in  1990. 

The  State  Accident  Insurance  Found  (SAIF),  a  quasi-govenmient  corporation  that 
underwrites  the  state's  largest  share  of  workers'  compensation  business,  launched  a 
comprehensive  anti-fraud  campaign.   Undercover  and  surveillance  units  were  set  up.   After 
the  crackdown,  the  percentage  of  disability  claims  rejected  by  SAIF  increased  from  12  to  29 
percent.    Most  important,  the  number  of  claims  filed  dropped  by  23  percent. 
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State  officials  helped  the  reform  process  by  launching  well-publicized  anti-fraud 
efforts  and  encouraging  the  private  sector  to  create  on-the-job  safety  and  back-to-work 
programs.   As  a  result,  Oregon  now  has  a  declining  injury,  illness,  and  fatality  rate  among  its 
workers.   The  state  also  reduced  its  premiums  by  12  percent  in  1991  and  by  another  11 
percent  in  1992. 

Florida  Task  Force  Targets  Fraud 

Florida  is  increasing  its  crackdown  on  workers'  compensation  offenders.   This  ranges 
from  the  claimant  who  fakes  an  injury  before  being  fired  or  laid  off  to  the  business  owner 
who  documents  a  smaller  payroll  to  reduce  premiums. 

A  task  force  composed  of  representatives  of  insurance  companies,  employers,  and 
insurance  regulators  is  working  to  combat  fraud.   It  is  compiling  examples  of  fraud  and  plans 
on  publicizing  cases  of  people  who  got  caught.  The  panel  is  also  contemplating  starting  a 
toll-free  number  for  Floridians  to  report  suspected  cases  of  abuse. 

During  1991  the  Florida  Department  of  Insurance  started  a  workers'  compensation 
fraud  bureau.   Seven  investigators  are  currendy  working  on  approximately  ISO  pending 
cases.   Under  Florida  law,  workers  caught  defrauding  the  workers'  compensation  system  can 
be  charged  with  third  degree  felony,  which  could  result  in  a  sentence  of  five  years  or  a 
$5,000  fine. 
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Maryland  Ejiacts  Reforms  to  Roll  Back  Prpmiiiirni 

Maryland  Governor  William  Donald  Schaefer  appointed  a  similar  business/labor 
committee  in  1987  to  craft  what  became  a  major  reform  bill  in  that  state.   The  legislation  in 
Maryland  produced  four  consecutive  years  of  premium  reductions. 

SMALL  BUSINESS  OWNERS  SEEK  THEIR  OWN  SOLUTION  IN  FORMING 
GROUP  SELF-INSURANCE  FUNDS 

Small  business  owners  have  tried  to  cope  with  the  growing  burden  of  workers' 
compensation  costs  as  they  search  for  sensible  solutions.   The  National  Business  Owners 
Association  has  found  in  the  concept  of  group  self-insurance  funds  a  more  cost-effective 
alternative  to  traditional  workers'  compensation  insurance.   It  is  one  that  provides  small 
businesses  with  substantial  relief  from  the  soaring  and  crippling  costs  of  such  insurance  and 
the  additional  financial  burdens  it  imposes.   If  small  business  owners  are  to  remain 
competitive,  they  must  cut  costs  and  reduce  overall  pressure  on  their  bottom  line. 

NBOA  sponsors  the  formation  of  group  self-insurance  funds.   These  funds  are 
established  to  assist  small  business  owners  in  controlling  the  costs  associated  with  their 
workers'  compensation  coverage.   In  essence,  these  funds  are  similar  to  mutual  insurance 
companies.   A  self-insured  group  is  formed  by  employers  (in  this  case,  small  business 
owners)  that  are,  in  most  instances,  in  the  same  or  similar  business.   These  employers  are 
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like-minded  to  the  extent  that  they  are  willing  to  change  past  behaviors  in  dealing  with 
injured  workers.   They  are  also  willing  to  accept  the  liabilities  for  losses  of  the  group  in 
excess  of  their  loss  fund  pool.   However,  through  efforts  to  prevent  accidents  by 
implementing  workplace  safety  programs,  provide  managed  care/disability  management,  and 
reduce  loss  costs,  these  aggressive  claim  management  employers  will  share  financially  in  the 
group's  success.   Group  self-insurance  is  an  economically  viable  alternative  to  the 
conventional  insurance  market.   In  recent  years,  self-insurance  groups  have  given  employers 
the  empowerment  and  the  incentive  to  do  something  about  the  crisis  in  workers' 
compensation  insurance.   Moreover,  these  self-insurance  funds  are  a  powerful  tool  for 
controlling  medical  costs  more  effectively. 

RECOMMENDATIONS  FOR  REFORMING  THE  NATION'S  WORKERS' 
COMPENSATION  SYSTEM 

As  a  first  step  toward  reforming  the  nation's  workers'  compensation  system,  we 
would  recommend  introducing  and  passing  legislation  to  establish  a  national,  bipartisan 
commission  to  examine  the  current  workers'  compensation  crisis.   Such  a  commission  would 
be  comprised  of  representatives  ^om  business,  particularly  small  business,  labor,  insurance, 
medicine,  law,  consumer  groups,  federal,  state,  and  local  government,  as  well  as  other 
concerned  groups. 
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The  purpose  of  the  panel  would  be  to  develop  recommendations  and  to  create  national 
guidelines  for  states  to  follow  in  enacting  broad-based  reforms  of  workers'  compensation 
laws.   A  further  goal  would  be  to  ensure  that  the  system  is  returned  to  its  historical  roots  and 
intended  purpose  as  one  that  serves  both  employees  and  employers.   We  believe  this 
commission  would  provide  a  national  forum  in  which  to  explore  the  current  crisis  and  offer  a 
platform  for  reform. 

By  moving  this  legislation,  this  Committee  would  signal  its  resolve  and  commitment  to 
tackle  the  problem  of  workers'  compensation.  This  Committee  can  play  an  important  role  as 
a  catalyst  for  encouraging  dialogue,  information  exchanges,  and  cooperation  among  the 
parties  as  they  work  toward  meaningful  and  substantial  reform  in  the  system. 

We  would  not  recommend  nor  favor  at  this  time  legislation  to  craft  a  national 
workers'  compensation  law.   Such  a  law  would  be  construed  as  an  encroachment  upon  the 
traditional  rights  and  responsibilities  of  states  in  the  adoption  and  administration  of  workers' 
compensation  laws.   The  commission  would  help  obviate  the  need  for  national  legislation  to 
preempt  state  jurisdiction  in  the  passage  and  administration  of  such  laws. 

THE  CLINTON  ADMINISTRATION'S  PROPOSAL  TO  INTEGRATE  THE  MEDICAL 
PORTION  OF  WORKERS'  COMPENSATION  INSURANCE  WITH  THE  HEALTH 
CARE  PLAN 


27 


81 


The  Clinton  Administration  plans  to  restructure  the  workers'  compensation  system  as 
part  of  its  health  care  reform  plan.   Rising  costs  are  being  fueled  by  runaway  medical 
ending,  and  President  Clinton  wants  to  stem  these  costs.   He  announced  he  will  propose 
folding  the  medical  portion  of  workers'  compensation  into  his  new  national  health  care 
program,  while  leaving  wage  indemnity  and  disability  management  responsibilities  to  the 
states.  To  prevent  safety-conscious  businesses  from  subsidizing  mote  dangerous  woilq)laces, 
0MB  expects  that  employers  will  pay  combined  health  and  workers'  compensation  premiums 
based  on  their  past  workers'  compensation  payments. 

0MB  envisions  that  the  new  program  would  be  phased  in  gradually  as  other 
components  of  health  reform  are  adopted.   Initially,  worker's  compensation  health  benefits 
would  be  integrated  with  health  insurance  benefits  only  in  situations  where  there  is  existing 
employer-based  health  coverage.   When  health  reform  is  fully  implemented  and  health 
coverage  for  all  employees  is  mandated,  all  woiters'  compensation  health  benefits  will  be 
merged  with  the  new  national  health  care  program. 

The  President  maintains  that  the  integration  of  workers'  compensation  and  health 
insurance  will  result  in  savings  for  businesses  by  eliminating  overlapping  programs.   Hillary 
Rodham  Clinton,  who  chaired  the  now-disbanded  White  House  task  force  on  health  care 
reform,  has  noted  that  this  reform  would  bring  efficiency  and  savings  to  a  high-cost  area  that 
is  especially  burdensome  to  small  companies.   In  addition,  0MB  expects  the  emphasis  on 
managed  care  in  the  Administration's  health  reform  plan  to  encourage  employees  to  seek 
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health  care  that  is  impropriate  for  the  illness,  rather  than  use  medical  "experts"  for  litigious 
purposes.  Workers'  compensation  reform  would  also  prevent  health  care  providers  from 
charging  more  for  workers'  compensation  cases.   0MB  also  hopes  that  the  reform  proposal 
would  reduce  "frivolous  and  aggregated"  workers'  compensation  claims.  The  President  has 
warned,  however,  tiiat  safeguards  must  be  enacted  to  prevent  employees  from  abusing  a  new 
system. 

According  to  0MB,  most  large  employers  and  many  labor  unions  support  combining 
employer-provided  health  insurance  and  workers'  compensation  health  benefits,  hoping  that  it 
would  be  simpler  and  more  workable  than  the  current  system.   Critics  charge,  however,  that 
separating  workers'  compensation  into  wages  and  medical  care  components  would  make  tiie 
system  more  complicated  witiiout  necessarily  resulting  in  cost  savings.   In  addition,  many 
insurance  companies  argue  that  they  need  to  retain  control  over  claims  to  effectively  control 
costs.   Such  a  change  would  also  involve  the  federal  government  in  an  area  traditionally  left 
to  the  states. 

The  National  Business  Owners  Association  opposes  die  Administration's  proposal  to 
merge  die  medical  portion  of  workers'  compensation  with  die  health  care  plan.   It  must  be 
understood  Uiat  workers'  compensation  is  much  more  than  a  medical  delivery  system;  it  is  an 
overall  workplace  disability  management  system  which  focuses  on  achieving  maximum 
medical  improvement.   Its  goal  is  to  ensure  that  injured  workers  return  to  their  jobs  as 
quickly  as  f>ossible. 
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We  have  serious  reservations  about  an  integrated  approach.   First,  we  believe  that  this 
^proach  would  lack  the  incentives  to  tailor  medical  programs  for  injured  workers.   Second, 
we  are  concerned  that  this  might  lead  to  a  relaxed  attitude  toward  workplace  safety  at  some 
companies.   Under  an  integrated  approach,  employers  with  good  workplace  safety  records 
would  subsidize  employers  with  poor  records.   This  would  be  unfair. 

Cost  shifting.   Workers'  compensation  provides  a  package  of  medical  benefits.   In 
contrast  to  most  health  insurance  plans  —  which  feature  annual  and  lifetime  dollar  limits, 
employee  premium  contributions,  employee  deductibles  and  co-payments,  and  exclude  certain 
treatments  —  workers'  compensation  offers  injured  workers  virtually  unlimited  medical  care, 
with  no  "out-of-pocket"  expenses  to  them.  To  the  extent  that  the  national  health  plan  would 
impose  restrictions  on  benefits  for  nonwork-related  injuries  and  illnesses,  it  will  encourage 
cost  shifting  and  higher  costs  for  work-related  treatments. 

Cross  subsidies.   Workers'  compensation  is  designed  to  apply  maximum  economic 
pressure  to  achieve  workplace  safety.  The  standard  National  Council  on  Compensation 
Insurance  experience  rating  modification  plan,  mandatory  for  qualifying  employers,  focuses 
this  economic  pressure  by  coimecting  the  premium  paid  by  individual  employers  to  their 
records  of  losses.   Community  rating,  which  does  not  target  such  incentives  on  individual 
employers,  will  weaken  the  safety  incentives  of  the  current,  cost-based  pricing  system. 
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Capitation-based  reimbursements.  The  American  health  care  system  generally 
operates  on  a  fee-for-service  basis.  This  approach  creates  incentives  to  increase  both  the 
frequency  and  the  cost  of  services.  These  incentives  are  even  greater  when  the  patient  has 
little  or  no  out-of-pocket  expenses  to  consider.  Under  the  fixed  fees  of  a  c^itadon-based 
system,  the  economic  incentives  may  tend  to  promote  more  conservative  methods  of 
treatment  that  minimize  the  provider's  dme  and  costs.  This  implies  longer  periods  of 
disability  which,  in  turn,  will  mean  longer-lasdng  woricers'  compensation  disability  payments 
and  higher  costs. 

Pay-as-you-go  financing.  There  are  indications  that  the  national  health  care  plan  will 
operate  on  the  annual  treatment  basis  common  to  other  health  plans.  This  is  in  sharp  contrast 
to  workers'  compensation,  which  covers  all  treatments,  regardless  of  when  delivered,  arising 
from  accidents  occurring  during  the  period  covered  by  the  policy.  On  the  average,  80  percent 
of  workers'  compensation  medical  costs  are  incurred  after  the  first  year  of  payments.  Pay-as- 
you-go  financing  would  postpone  recognition  of  these  costs  and  lead  to  the  buildup  of 
significant  unfunded  liabilities. 

Claims  management.  By  flitting  woricers'  compensation  coverage  into  indemnity 
(wage  replacement),  which  would  continue  to  be  covered  as  it  is  today,  and  medical,  which 
would  be  handled  by  a  different  entity,  claims  management  of  the  indemnity  coverage  may  be 
weakened.   Studies  have  shown  that  when  employers  lose  control  of  the  medical  component, 
as  is  likely  in  any  integrated  program,  wage  replacement  costs  go  up. 
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Even  if  the  economic  incentives  for  conservative  treatment  can  be  balanced  with  the 
need  to  return  workers  to  work  (and  limit  indenmity  costs),  the  investigation  and  resolution  of 
work-related  issues  are  likely  to  be  coordinated.   The  resulting  delays  in  determining 
indemnity  benefits  and  in  reaching  maximum  medical  improvement  and  certification  for 
return  to  work  will  extend  the  duration  of  disability  payments.   Moreover,  overcoming  these 
obstacles  may  require  higher  administrative  expenses. 

Exclusive  remedy.   The  question  of  how  integrating  workers'  con^nsation  into  the 
national  health  insurance  plan  will  affect  the  exclusive  remedy  provision  of  workers' 
compensation  must  be  addressed. 

If  the  medical  component  of  workers'  compensation  is  moved  into  a  national  health 
system,  someone  must  still  pay  for  the  benefits.  Shifting  costs  from  one  system  to  another 
does  not  make  them  go  away. 

The  National  Business  Owners  Association  asked  its  members  in  an  August  1993 
survey  on  health  care  reform  whether  they  would  favor  including  the  medical  portion  of 
workers'  compensation  in  the  Administration's  new  health  care  reform  program.  Respondents 
strongly  opposed  the  proposal. 

Whatever  direction  or  shape  the  final  proposal  or  legislation  might  take,  we  believe  it 
is  important  for  the  Administration,  the  Congress,  and  this  Committee  to  recognize  the  value 
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of  self-insurance  to  the  American  small  business  community  and  to  ensure  that  this  concept  is 
not  only  preserved  but  that  the  status  of  existing  self-insurance  funds  is  maintained  on  behalf 
of  small  employers  and  their  employees. 

CONCLUSION 

The  National  Business  Owners  Association  appreciates  this  opportunity  to  offer  our 
views  on  the  workers'  compensation  crisis  and  the  Administration's  proposal  to  fold  the 
medical  portion  of  workers'  compensation  into  its  health  care  plan.   We  will  carefully 
examine  any  proposal  to  integrate  these  two  components  and  would  urge  thoughtful 
consideration  of  the  arguments  we  have  made  in  regard  to  the  Clinton  Administration's 
proposal.    Mr.  Chairman,  we  look  forward  to  working  with  you  and  the  Members  of  this 
Committee  over  the  coming  months  to  achieve  meaningful  reform  of  the  nation's  worker's 
compensation  system,  to  restore  it  to  order,  and  to  return  it  to  the  system  it  was  intended  to 
be:   one  that  benefits  employees  and  employers  alike. 
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Chairman  LaFalce  and  Members  of  the  Committee  on  Small 
Business  of  the  House  of  Representatives,  I  am  pleased  to  testify 
at  your  request  on  the  issue  of  workers'  compensation.  I  will 
specifically  discuss  recent  developments  in  the  costs  of  workers' 
compensation,  the  role  of  medical  benefits  in  those  cost  trends, 
the  sources  of  the  higher  medical  costs  and  possible  solutions  to 
those  higher  costs,  and  the  pros  and  cons  of  integrating  the 
medical  component  of  workers'  compensation  into  a  national  health 
insurance  plan. 

Recent  Developments  in  the  Costs  of  Workers'  Compensation. 

Preliminary  data  for  1992  indicate  that  nationally  the 
employers'  costs  of  workers'  compensation  reached  $60  billion. 
Over  recent  decades,  these  costs  have  soared.  In  19  60,  the 
national  costs  were  $2.1  billion;  costs  then  increased  to  $4.9 
billion  in  1970,  $22.3  billion  in  1980,  and  $53.1  billion  in  1990. 

The  employers'  costs  have  increased  much  more  rapidly  than 
payroll  over  this  period.  In  1960,  workers'  compensation  costs  as 
a  percent  of  payroll  were  0.93  nationally;  by  1970,  the  figure  was 
1.11  percent;  by  1980,  1.96  percent;  and  by  1990  costs  to  employers 
averaged  2.36  percent.  Preliminary  data  for  1992  indicated  that 
the  national  average  cost  of  workers'  compensation  to  employers  was 
2.5  percent  of  payroll. 

These  costs  vary  considerably  among  states,  with  employers  in 
high  cost  states  such  as  California  and  Montana  spending  more  than 
three  times  as  much  on  workers'  compensation  as  comparable 
employers  in  Indiana  or  Utah.   There  are  also  variations  within 


89 


states,  with  manufacturing  industries  typically  spending  twice  as 
much  on  workers'  compensation  as  a  percent  of  payroll  as  other 
industries.  Even  within  industries,  there  are  substantial 
differences  in  workers'  compensation  costs  as  a  percent  of  payroll 
due  to  the  effect  of  experience  rating,  which  charges  higher 
premiums  to  firms  with  higher  benefit  payments. 

Small  firms  are  covered  by  the  workers'  compensation  programs 
in  most  states,  although  about  15  states  exempt  employers  with  a 
limited  number  of  employees  (typically  three  or  fewer  employees) . 
Nationally  about  87  percent  of  the  workforce  is  covered  by  workers' 
compensation,  although  coverage  is  less  than  75%  in  Tennessee, 
Louisiana,  and  Texas.  Costs  for  small  employers  vary  among  states 
and  industries,  but  there  is  no  evidence  that  small  employers 
generally  pay  more  than  their  fair  share  of  the  costs  of  the 
program. 

Reasons  for  the  Higher  Costs  of  Workers'  Compensation. 

The  sources  of  the  higher  costs  of  workers'  compensation  have 
varied  through  time.  During  the  1970s,  the  primary  source  was  the 
higher  statutory  levels  of  cash  benefits  enacted  by  the  states  in 
order  to  provide  adequate  benefits  for  injured  workers.  Since  the 
early  1980s,  a  primary  source  of  higher  costs  has  been  escalating 
medical  benefits.  For  example,  between  1984  and  1990,  expenditures 
on  medical  benefits  increased  15.6%  a  year,  much  higher  than  the 
annual  increase  in  expenditures  on  cash  benefits  of  10.8%. 

As  a  result  of  these  disparate  growth  rates  in  expenditures, 
medical  benefits  increased  their  share  of  all  workers'  compensation 
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benefits  from  35.0%  in  1984  to  40.9%  in  1990.  Between  1990  and 
1991,  expenditures  for  medical  benefits  slowed  from  previous  years 
(up  10.9%),  but  still  grew  faster  than  cash  benefits  (up  10,7%), 
and  so  by  1991  medical  benefits  accounted  for  41.0  percent  of  all 
workers'  compensation  benefits  payments  -  the  higher  percentage  at 
least  since  1960  and  probably  the  highest  share  in  the  80  year 
history  of  workers'  compensation. 

Not  only  are  medical  expenditures  in  workers'  compensation 
increasing  more  rapidly  than  workers'  compensation  cash  benefits, 
they  have  also  outpaced  the  growth  in  medical  expenditures  in  the 
U.S.  general  health  care  system  in  every  five-year  period  since 
1975.  The  greatest  disparity  was  from  1985  to  1990,  when  health 
care  expenditures  nationally  went  up  9.5%  a  year,  while  workers' 
compensation  health  care  expenditures  went  up  15.2%  a  year. 

(From  1990  to  1991,  workers'  compensation  health  care 
expenditures  were  up  10.9  percent  while  national  health  care 
expenditures  were  up  11.4%.  It  is  too  soon  to  celebrate  the 
"victory"  in  workers'  compensation,  however,  since  the  slow  growth 
of  employment  from  1990  to  1991  probably  was  a  temporary  depressant 
to  workers'  compensation  medical  cost  increases.) 

The  Reasons  for  the  Higher  Medical  Costs:   the  First  Level  of 
Explanation. 

There  are  two  elementary  reasons  why  workers'  compensation 
medical  costs  are  a  problem:  price  and  quantity.  A  study  in 
Minnesota  indicated  that  charges  for  identical  or  similar  medical 
services  were  more  than  twice  as  high  for  injured  workers  receiving 
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workers'  compensation  medical  care  as  for  similar  workers  receiving 

medical  care  through  the  Blue  Cross  program.  The  same  study  found 

that  workers'  compensation  patients  typically  received  a  greater 

quantity  of  services  than  did  Blue  Cross  patients  with  similar 

injuries. 

The  Reasons  for  the  Higher  Medical  Costs:   the  Second  Level  of 

Explanations. 

The  workers'  compensation  program  appears  to  provide  a  larger 
quantity  of  health  care  services  and  to  charge  more  per  unit  of 
service  that  other  parts  of  the  U.S.  health  care  system,  and 
apparently  the  quantity  and/or  the  charges  have  been  increasing 
more  rapidly  than  the  other  parts  of  the  health  care  system  during 
most  of  the  last  twenty  years.  What  explains  these  developments? 
Part  of  the  answer  appears  to  involve  health  care  providers,  part 
the  patients,  part  the  delivery  system,  and  part  the  payers. 

Providers.  The  general  health  care  system  has  been 
increasingly  subject  to  approaches  deigned  to  limit  the  quantity 
and  price  of  services  delivered  by  health  care  providers.  These 
approaches  include  the  increasing  prevalence  of  health  maintenance 
organizations  (HMOs)  for  basic  health  care  and  the  diagnostic 
related  group  (DRG)  method  of  reimbursing  hospitals,  both  of  which 
provide  financial  incentives  to  health  care  providers  to  limit  the 
amount  of  health  care  provided.  Further,  utilization  review  by 
major  insurers  has  limited  the  quantity  of  services  for  which 
providers  can  successfully  bill. 

In  addition,   the  traditional  fee-for-service  method  of 
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reimbursing  providers,  in  which  little  control  was  exercised  over 
the  charges  for  medical  services,  has  been  increasingly  replaced  by 
fee  schedules,  such  as  those  imposed  by  the  Medicaid  program,  and 
by  the  use  of  preferred  provider  organizations  (PPOs) ,  which 
channel  patients  to  providers  who  offer  lower  charges. 

These  cost  containment  approaches  directed  at  health  care 
providers  are  less  prevalent  in  the  workers'  compensation  programs 
in  most  states  than  in  the  general  health  care  system.  There  are 
probably  at  least  three  consequences  of  the  reduced  reliance  on 
cost  containment  approaches  directed  towards  providers  in  workers' 
compensation  compared  to  the  rest  of  the  health  care  system. 
First,  providers  who  have  had  their  fees  squeezed  by  PPOs  or 
Medicare  fee  schedules  have  not  faced  similar  constraints  in 
workers'  compensation,  and  thus  disparities  in  prices  of  similar 
services  —  such  as  those  in  Minnesota  —  exist  between  workers' 
compensation  and  elsewhere.  Second,  the  limited  use  of  utilization 
review  in  workers'  compensation  has  allowed  providers  to  provide 
more  services,  especially  —  as  also  found  in  Minnesota  —  for 
those  conditions,  such  as  back  disorders,  for  which  treatment 
protocols  are  less  clear.  Third,  as  cost  containment  has  become 
increasingly  stringent  in  the  general  health  care  system,  providers 
have  had  increasing  incentives  to  classify  marginal  conditions  as 
work-related  rather  than  nonwork-related,  since  the  former  category 
is  more  remunerative. 

Workers  as  patients.  Many  workers  have  experienced  a 
deterioration  in  recent  years  in  the  extent  of  protection  they  have 
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for  nonwork-related  injuries  and  diseases.  Some  employers  have 
completely  dropped  health  care  benefits,  and  even  when  group  health 
care  plans  have  been  continued,  total  benefits  have  in  some 
instances  been  reduced.  Moreover,  many  workers  have  been  required 
to  pay  larger  deductibles  and  coinsurance  payments  when  they  become 
patients. 

Workers'  compensation  health  care  has  retained  certain 
essential  attributes  in  most  states  in  recent  decades:  there  are 
no  limits  on  the  amount  of  health  care;  with  rare  exceptions, 
workers  pay  none  of  the  workers'  compensation  premium  for  health 
care;  and  (again  with  rare  exceptions)  workers  have  no  deductibles 
or  coinsurance  payments  for  work-related  injuries  and  diseases. 

The  result  of  the  deteriorating  value  of  health  care  for 
nonwork-related  injures  in  contrast  to  the  maintenance  of  the  value 
of  workers'  compensation  health  care  benefits  is  that  workers' 
compensation  has  become  increasingly  attractive  to  workers  when 
they  are  injured.  For  those  conditions  that  are  caused  by  a 
mixture  of  work-related  and  nonwork-related  factors  —  notable  back 
disorders  —  workers  increasingly  have  an  incentive  to  have  these 
conditions  classified  as  work-related. 

The  delivery  system  for  workers'  compensation.  Many  of  the 
medical  benefits  in  workers'  compensation  are  provided  not  to  cure 
the  worker  but  to  produce  information  that  is  needed  to  decide 
legal  issues  concerning  the  eligibility  for  benefits  and  the  amount 
of  the  cash  benefits.  Thus,  the  worker  and  the  employer  (or 
carrier)   obtain  medical  opinions  about  whether  the  injury  or 
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disease  was  work-related;  whether  the  medical  condition  has 
improved  enough  to  allow  the  worker  to  return  to  work;  whether  the 
worker  has  reached  the  date  of  maximum  medical  improvement;  and 
whether  and  to  what  extent  the  worker  has  a  permanent  impairment. 
Resolution  of  these  issues  makes  the  workers'  compensation  system 
inherently  an  intensive  user  of  the  health  care  system,  and  in  at 
least  some  states,  there  appears  to  be  increasing  litigation  in  the 
workers'  compensation  program,  which  has  probably  led  to  an 
increase  in  these  medical  expenses. 

Overtreatment  promoted  by  insurance  carriers.  A  recent  book 
by  Dr.  Nortin  Hadler  has  argued  that  for  certain  types  of  medical 
conditions  —  notably  back  disorders  —  there  is  excessive  and 
unwarranted  medical  treatment.  Hadler  also  argues  that  the  primary 
responsibility  for  this  overtreatment  is  workers'  compensation 
insurance  carriers,  who  require  workers  to  undertake  operations  and 
other  forms  of  treatment  that  are  expensive  and  counterproductive. 
Solutions  Inside  Workers'  Compensation 

There  are  several  possible  solutions  to  the  rapidly  increasing 
health  care  costs  in  workers'  compensation.  These  solutions  can  be 
differentiated  into  those  that  can  take  place  inside  the  workers' 
compensation  program  and  those  that  involve  reforms  of  the  general 
health  care  system,  including  the  health  care  component  of  workers' 
compensation . 

Traditional  Solution  One;  Fee  Schedules.  Fee  schedules  set 
maximum  dollar  limits  on  the  amounts  that  health  care  providers  can 
be  reimbursed  for  their  services.  As  of  1992,  there  were  27  states 
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with  some  form  medical  fee  schedule. 

Despite  their  widespread  use  in  workers'  compensation,  there 
is  only  limited  evidence  of  the  effectiveness  of  fee  schedules  on 
limited  health  care  costs.  The  most  recent  study  by  Pozzebon 
concluded  that  "the  effect  of  fee  schedules  on  moderating  the  rate 
of  increase  in  medical  prices  is  modest  at  best." 

Traditional  Approach  Two:  Limits  on  the  Choice  of  Physician. 
The  second  "traditional"  approach  to  containing  medical  costs  in 
workers'  compensation  has  been  to  limit  the  employee's  choice  of 
physician  and  to  allow  the  carrier  or  employer  to  control  or 
influence  that  choice.  Again  there  are  only  a  few  studies  of  the 
effectiveness  of  this  approach  to  cost  containment.  The  recent 
Pozzebon  study  found  that  limits  on  the  employee's  choice  of 
physician  were  associated  with  increased  medical  costs,  contrary  to 
the  expectations  of  those  who  promote  such  limits.  This  evidence 
is  consistent  with  the  argument  by  Dr.  Hadler  that  carriers  are 
likely  to  promote  unnecessary  and  counterproductive  treatments  for 
certain  medical  conditions,  notably  back  disorders. 

New  approaches  for  workers'  compensation.  The  workers ' 
compensation  programs  in  several  states  are  starting  to  introduce 
some  of  the  cost  containment  approaches  that  have  been  widely  used 
in  the  general  health  care  system,  including  utilization  review, 
HMOs,  and  PPOs.  An  example  is  the  pilot  projects  authorized  by 
1990  Florida  legislation.  Preliminary  results  indicate  that  an  HMO 
used  for  17,000  state  employees  reduced  workers'  compensation 
medical  costs  by  38.5  percent.   A  second  Florida  pilot  involving 
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7,500  private  sector  employees  who  received  their  workers' 
compensation  medical  care  through  a  PPO  network  indicated  that  the 
managed  care  program  saved  approximately  3  to  4  percent  of  medical 
expenses . 

Evaluation  of  inside  solutions.  The  efforts  to  control  health 
care  costs  within  the  workers'  compensation  program  have  not  been 
generally  successful  to  date,  as  demonstrated  by  the  disparate 
growth  rate  of  medical  expenditures  in  workers'  compensation 
compared  to  the  general  health  care  system,  the  considerable  higher 
charges  for  similar  injuries  in  the  Minnesota  workers'  compensation 
program  than  in  the  state's  Blue  Cross  program,  and  the  few 
research  studies  of  the  traditions  cost  containment  devices  in 
workers'  compensation  (fee  schedules  and  limits  on  employee  choice 
of  physicians) ,  which  provide  little  support  for  the  effectiveness 
of  these  approaches.  Perhaps  the  new  approaches  to  cost 
containment  in  workers'  compensation  will  be  successful,  although 
the  preliminary  evidence  from  Florida  suggests  a  mixed  record  of 
success.  The  magnitude  of  the  health  care  cost  problem  in  workers' 
compensation  and  the  concern  that  solutions  internal  to  the  program 
may  be  inadequate  has  led  some  to  consider  reforms  that  involve 
both  the  workers'  compensation  program  and  other  components  of  the 
health  care  system. 
Solutions  Involving  the  Entire  Health  Care  System 

Some  of  the  solutions  to  the  high  and  rapidly  increasing  cost 
of  health  care  in  the  workers'  compensation  program  involve  reforms 
of  the  general  health  care  system,   including  the  health  care 
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component  of  workers'  compensation. 

Twenty-four  hour  coverage.  Twenty-four-hour  coverage  plans 
eliminate  the  work-related  test  for  cash  benefits  or  medical 
benefits  or  both.  One  variant  of  twenty-four-hour  coverage  would 
integrate  the  medical  component  of  workers'  compensation  insurance 
with  health  insurance  for  nonwork-related  injuries.  The  resulting 
plan  would  provide  medical  benefits  to  workers  around  the  clock, 
regardless  of  the  origin  of  the  workers'  impairments. 

Several  states  have  authorized  pilot  studies  of  twenty-four 
hour  coverage,  and  the  idea  has  been  discussed  in  a  number  of 
jurisdictions.  The  Clinton  Administration  has  now  recommended  that 
workers'  compensation  health  benefits  be  included  as  part  of  the 
health  reform  package,  although  actually  this  is  not  "true"  twenty- 
four  hour  coverage  since  some  distinctions  between  the  benefits  for 
work-related  and  other  injuries  would  be  retained. 

The  Clinton  Administration  proposal.  The  proposal  has  a 
number  of  features,  several  of  which  deserve  mention:  (1)  The 
health  plans  selected  by  the  employee  would  be  responsible  for 
providing  treatment  for  work-related  and  nonwork-related  injuries. 
(2)  The  employer  (or  carrier)  would  continue  to  be  responsible  for 
the  costs  of  cash  benefits  and  medical  treatment  for  work-related 
injuries  based  on  responsibilities  under  current  law.  (3)  The 
employer  would  reimburse  the  health  plan  for  the  services  provided 
for  work-related  injuries  on  a  fee-for-service  basis.  (4)  Each 
health  plan  must  designate  a  workers'  compensation  case  manager  to 
coordinate  the  medical  treatment  and  rehabilitation  of  the  injured 
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worker.  (5)  The  employer  could  purchase  insurance  that  would 
require  the  insurer  to  pay  for  the  cash  and  medical  benefits 
provided  for  work-related  injuries.  (6)  Workers  cannot  be  required 
to  share  in  the  costs  of  the  medical  care  through  the  use  of  co- 
payments  and  deductibles.  (7)  State  laws  limiting  the  employees' 
choice  of  provider  for  workers'  compensation  cases  are  overridden 
for  workers  who  obtain  medical  care  through  health  alliances. 

A  preliminary  assessment  of  the  Clinton  Administration 
proposal.  First,  to  invoke  a  cliche  commonly  pronounced  by 
policy  analysts,  "If  it  ain't  broke,  don't  fix  it."  I  have  devoted 
much  of  my  testimony,  however,  to  demonstrating  that  the  health 
care  component  of  workers'  compensation  is  broke,  and  so  a  fix 
would  be  nice. 

Second,  what  would  work  as  a  fix  is  not  obvious.  I  have  also 
spent  a  good  deal  of  my  testimony  arguing  that  the  traditional 
fixes  for  health  care  cost  problems  in  workers'  compensation  — 
namely  fee  schedules  and  limits  on  the  employee's  choice  of  medical 
provider  —  appear  to  be  of  limited  value  and  arguable  only 
aggravate  the  medical  cost  problem  they  are  supposed  to  help. 

Third,  one  virtue  of  the  Clinton  Administration  plan  is  the 
preservation  of  a  financing  mechanism  for  work-related  benefits 
that  continues  experience  rating.  Most  economists  who  have  studied 
experience  rating  (whereby  an  employer's  premiums  vary  with  the 
record  of  workers'  compensation  benefits  paid  to  that  employer's 
injured  workers)  have  concluded  that  experience  rating  matters  in 
promoting  safety.    Indeed,  a  plausible  case  can  be  made  that 
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workers'  compensation  experience  rating  has  made  a  much  more 
significant  contribution  to  the  promotion  of  workplace  safety  than 
has  the  OSHA  program. 

Fourth,  the  plan  prohibits  the  use  of  deductibles  and 
coinsurance  for  the  medical  care  provided  for  work-related 
injuries.  This  prohibition  eliminates  one  of  the  cost-containment 
devices  that  has  been  shown  to  be  relatively  successful  in  the 
health  care  system  outside  of  workers'  compensation.  The  argument 
is  often  made  that  requiring  workers  to  pay  for  part  of  their 
health  care  would  violated  a  fundamental  principle  of  workers' 
compensation.  I  am  not  persuaded  by  this  arguments,  in  part 
because  the  cash  benefits  in  workers'  compensation  rely  on 
deductibles  (the  waiting  period)  and  coinsurance  (the  replacement 
of  only  two-thirds  of  lost  wages  in  most  state  laws)  .  (I  would  not 
support  the  use  of  deductibles  and  coinsurance  for  medical  care  for 
work-related  injuries  unless  something  of  value  was  given  to 
workers  in  exchange.) 

Fifth,  the  method  used  to  determine  the  charges  for  medical 
care  provided  by  the  health  plans  that  are  reimbursed  by  the 
employer  (or  carrier)  concerns  me.  The  health  plans  receive  fixed 
premiums  based  on  risk  characteristics  of  their  patients  so  far  as 
nonwork-related  injuries  are  concerned.  Coupled  with  this 
capitation  payment  system  is  a  fee-for-service  arrangement  for 
work-related  injuries,  with  the  reimbursements  of  the  health  plan 
by  the  employer  based  on  a  fee  schedule.  This  arrangement  seems  to 
invite  cost  shifting  by  health  plans  by  classifying  marginal  cases 
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as  work-related,  by  providing  extra  services  for  workers' 
compensation  cases,  and  by  using  unbundling  and  other  strategies  to 
avoid  the  fee  schedule. 

The  Clinton  Administration  plan  does  allow  Alliances  to 
negotiate  per  case  capitation  payments  for  workers'  compensation 
cases,  and  one  issue  that  needs  to  be  explored  during  the 
deliberations  on  the  proposal  is  whether  capitation  payments  for 
workers'  compensation  can  be  made  the  basic  method  for  reimbursing 
health  plans  rather  than  a  possible  alternative. 

Sixth,  a  perplexing  aspect  of  the  Clinton  proposal  concerns 
the  ability  of  employers  or  carriers  to  influence  the  amount  and 
type  of  health  care  provided  for  work-related  injuries.  The 
provision  of  medical  benefits  is  intertwined  with  the  provision  of 
cash  benefits,  and  one  danger  of  any  plan  that  focuses  primarily  on 
reducing  health  care  costs  is  that  any  savings  there  may  result  in 
higher  cash  benefits.  For  example,  skimping  on  treatment  may  save 
medical  expenses  but  prolong  the  healing  period,  thereby  adding  to 
the  duration  and  amount  of  workers'  compensation  cash  benefits. 

The  concern  about  the  loss  of  control  over  the  health  care 
component  of  a  workers'  compensation  case  (because  of  the  fear  of 
the  consequences  for  the  amount  of  cash  benefits)  has  led  to 
resistance  by  some  carriers  (and  employers)  to  the  notion  of 
relying  on  health  plans  as  the  primary  source  of  medical  care  for 
work-related  injuries.  These  carriers  would  prefer  to  keep 
workers'  compensation  medical  care  out  of  the  health  plans  normally 
used  by  workers  and  in  a  separate  set  of  health  care  providers 
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selected  by  the  carriers. 

I  suspect  that  these  carriers  are  making  a  serious  mistake. 
As  I  indicated  earlier  in  my  testimony,  the  evidence  from  the 
current  workers'  compensation  system  suggests  that  those  states 
that  allow  carriers  to  choose  the  treating  physicians  have  higher 
medical  costs,  and  the  strong  possibility  exists  that  giving 
carriers  the  choice  of  treating  physicians  in  all  jurisdictions 
would  covert  a  failed  policy  in  selective  states  into  a  national 
failure. 

Moreover,  there  are  possible  virtues  of  requiring  employees  to 
use  the  same  health  plans  for  work-related  injuries  as  for  nonwork- 
related  injuries.  Currently,  in  many  states  there  are  networks  of 
doctors  who  specialize  in  workers'  compensation  cases,  and  some  of 
these  doctors  overtreat  and  exaggerate  the  periods  of  disability 
and  extent  of  permanent  impairment.  The  Clinton  Administration 
proposal  would  limit  the  ability  of  employees  to  doctor  shop  as 
part  of  the  medico-legal  process.  I  would  urge  carriers  to 
carefully  consider  whether  they  would  not  be  better  off 
surrendering  the  ability  to  choose  the  treating  physician  (which  is 
of  dubious  value  anyhow)  for  the  advantages  of  the  health  plan  in 
which  doctor  shopping  by  employees  is  limited. 

Chairman  LaFalce,  I  hope  this  testimony  is  of  value  to  the 
Committee  on  Small  Business.  I  will  subsequently  submit  a  revised 
version  of  this  testimony  with  references  to  the  studies  on  which 
I  have  relied.   I  welcome  your  questions  today. 
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/  U.S.  manufacturing's  direct  share  of  the  Gross  Domestic 
Product  (GDP)  has  averaged  more  than  21  percent  since 
Worid  War  11.  And  nearly  half  of  economic  activity 
depends  indirectly  on  manufacturing. 

/  U.S.  manufacturing  productivity  growth  averaged  3 
percent  during  the  1980s  compared  with  almost  zero 
growth  in  the  rest  of  the  U.S.  economy. 

/  U.S.  manufacturing  exports  have  been  the  single  main 
source  of  strength  in  the  current  economy  — 
contributing  30  percent  to  40  percent  of  the  nation's 
economic  growth  since  1987. 

/  Each  $1  billion  of  exports  creates  20,000  new  jobs. 
Since  1985,  exports  have  saved  4  million  jobs  in 
U.S.  communities. 

/  Manufacturing  jobs  on  average  pay  15  percent  more 
than  jobs  elsewhere  in  the  economy. 

/  Manufacturing  provides  the  bulk  of  technological 
advances  and  innovation  for  the  economy. 
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EXECUTIVE  SUMMARY 

The  National  Association  of  Manufacturers  (NAM)  and  its  member  companies  are 
committed  to  assuring  that  employees  with  injuries  and  illnesses  which  arise  out  of 
employment  receive  appropriate  medical  care  (at  no  cost  to  the  employee)  and  wage-loss 
benefits,  if  necessary.  The  current  state  run  system,  although  jeopardized  by  rapidly  rising 
costs,  still  serves  the  majority  of  claimants  well.  It  is  a  minority  of  cases  that  has  driven  up 
the  costs  for  everyone. 

The  cost  of  the  current  workers'  compensation  system  for  all  businesses  has  nearly 
tiipled  since  1981.   Although  it  is  difficult  to  quantify  this  data  for  small  business,  due  to  the 
lack  of  complete  and  objective  data,  small  businesses  appear  to  pay  to  5  -  10%  more  in 
higher  premiums  than  those  companies  with  comparable  risks  in  larger  corporations. 

The  Administration  recentiy  released  a  draft  proposal  that  would  include  the  medical 
portion  of  workers'  compensation  in  it's  overall  health  care  reform  proposal.   An  initial 
review  of  the  proposal  has  generated  many  complex  and  unanswered  questions.  Primary 
concerns  center  on  cost,  case  management,  quality  of  care  provided,  litigation  and  dispute 
resolution. 

The  NAM  will  judge  the  Administiation's  proposal  against  a  set  of  guidelines  (See 
attached)  and  in  the  context  of  the  overall  healtii  care  reform  bill.  It  should  be  noted  that  the 
NAM  opposes  federal  involvement  of  the  state  run  workers'  compensation  system. 
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Good  morning,  Mr.  Chairman  and  members  of  the  Committee.  I  am  Charles  D.  Lein 
and  with  me  today  is  Mark  Stuart,  associate  director  of  risk  management  for  the  National 
Association  of  Manufacturers. 

I  am  the  president  of  Landstrom's  Original  Black  Hills  Gold  Creations,  a  jewelry 
manufacturing  company  in  Rapid  City,  South  Dakota.  I  appear  today  on  behalf  of  the  Board 
of  Directors  of  the  NAM'S  Small  Manufacturers  Forum. 

The  National  Association  of  Manufacturers  is  a  voluntary  business  association  of  more 
than  12,000  member  companies  and  subsidiaries,  large  and  small,  located  in  every  state. 
Members  range  in  size  from  the  very  large  to  the  more  than  8,000  smaller  manufacturing 
firms,  each  with  fewer  than  500  employees.    NAM  members  employ  85  percent  of  all 
workers  in  manufacturing  and  produce  more  than  80  percent  of  the  nation's  manufactured 
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goods.    The  NAM  is  affiliated  with  an  additional  158,000  businesses  through  its  Associations 
Council  and  the  National  Industrial  Council. 

Mr.  Chairman,  I'd  like  to  thank  you  and  the  Committee  today  for  the  opportunity 
both  to  discuss  the  burden  of  escalating  workers'  compensation  costs  on  small  business  and 
to  discuss  the  potential  benefits  and  weaknesses  of  the  Administration's  proposal  to  integrate 
the  medical  component  of  workers'  compensation  into  a  national  health  care  plan.  It  is  an 
issue  that  perennially  dominates  NAM  surveys  of  both  small  and  large  manufacturers. 

Traditionally,  the  NAM  has  long  opposed  federal  involvement,  in  any  way,  of  the 
state-run  workers'  compensation  system.  This  remains  current  NAM  policy.   We  have  been, 
however,   willing  to  discuss  ideas  that  improve  the  workers'  compensation  system  within  the 
context  of  a  national  health  care  plan.  We  are  currently  evaluating  the  Administration's  entire 
health  care  proposal  and  our  position  on  workers'  compensation  will  depend  heavily  on  our 
position  on  health  care  reform.   I  would  also  like  to  say  that  the  current  system,  although 
jeopardized  by  rapidly  rising  costs,  still  serves  the  majority  of  claimants  well.   It  is  a 
minority  of  cases  that  has  driven  costs  up  for  everyone. 

Before  I  review  the  burdens  the  workers'  compensation  has  on  small  business  and  the 
pros  and  cons  of  the  Clinton  proposal,  I  would  like  to  tell  you  about  some  of  the  problems 
our  company  faces  with  the  existing  system,  even  in  a  rural  state  like  South  Dakota. 
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Ours  is  a  relatively  small  company  by  many  standards,  but  is  one  of  the  larger 
jewelry  manufacturers  in  the  United  States.   We  have  420  employees  in  Rapid  City,  South 
Dakota,  and  a  network  of  independent  representatives  throughout  the  United  States.   We  are 
currentiy  celebrating  our  75th  anniversary. 

A  decade  ago,  our  costs  for  worker's  compensation  were  relatively  insignificant.   We 
have  one  of  the  safest,  cleanest,  most  environmentally-correct  work  environments  in  our 
industry— worldwide.    Yet,  today  we  pay  more  in  workers'  compensation  insurance  each 
month  than  we  paid  per  year  only  a  few  years  ago. 

While  the  vast  majority  of  American  workers  do  not  abuse  the  system,  an  increasing 
number  has  become  vulnerable  to  an  abusive,  expensive,  free  ride.  For  example,  in 
California,  and  in  other  states,  we  have  law  firm  "cappers"  hanging  out  around 
unemployment  offices,  counseling  claimants  as  to  how  "...their  possible  'headaches'  could  be 
stress-related,  having  been  brought  on  by  conditions  surrounding  their  employment." 
Nationwide,  we  have  consortiums  of  attorneys  and  physicians  advertising  on  TV,  asking  what 
musicians,  grocery  store  checkers  and  factory  workers  share  in  common.   They  proceed  to 
describe  cumulative  trauma/repetitive  motion/carpal  tunnel  injury  and  advertise  "no  cost 
initial  consultation." 

Physicians  are  scared  to  death  of  malpractice  lawsuits;  insurance  carriers  are  not 
overtiy  motivated  to  contain  costs-they  simply  pass  tiirough  escalating  costs  to  the  insured; 
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and  an  increasing  number  of  attorneys  are  out  "trolling  for  dollars! " 

Not  long  ago,  I  became  quite  concerned  when  I  discovered  we  had  11  of  13  active 
work  comp  cases  in  one  department,  on  one  shift.    Almost  all  were  relatively  new 
employees,  who  had  all  been  "stricken"  with  carpal  tunnel.   My  curiosity  was  further  peaked 
when  I  learned  that  a  new  employee  was  overheard  asking  what  carpal  tunnel  felt  like  and 
"how  do  you  get  it?"   Within  30  minutes,  he  also  was  stricken!    About  the  same  time,  a  lady 
in  her  late  20's  was  declared  to  be  totally  disabled,  after  having  been  trained  as  a  solderer 
for  only  two  months. 

In  another  case,  a  new  employee  pulled  an  unauthorized  radio  in  an  unauthorized 
location  off  a  shelf  while  stooping  over.   The  radio  hit  him  in  the  head  and  he  has  not 
worked  since  that  accident.  The  case  has  cost  us  thousands  of  dollars,  and  there  is  no  end  in 
sight,  as  the  employee  goes  from  one  specialist  to  another. 

We  were  so  concerned  with  what  was  happening  that  an  office  employee,  who  had  no 
injury,  asked  if  she  could  "test  the  system."   The  examining  physician's  opening  question 
was  centered  around  how  much  time  she  wanted  off.   By  the  time  she  was  "thoroughly 
examined,"  she  had  a  medication  prescription,  braces  for  both  wrists,  and  was  advised  that 
she  was  a  whisper  from  surgery  on  both  wrists!    I  have  asked  physician  friends  how  this 
could  be.   The  response  has  consistently  been  that  if  someone  says  they  "hurt,"  Physicians 
hardly  dare  challenge  that  response! 
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Small  businesses  fuel  the  engine  of  American  enterprise.    Almost  every  successful 
American  business  today  was  once  small  and  struggling.    My  27-year-old  son,  Keith,  is  a 
young  retail  entrepreneur.    I  recently  asked  him,  "how  did  the  numbers  look  last  year?"   He 
said  he  was  working  80  to  100  hours  a  week,  paid  the  mall  $65,000  rent,  paid  the  bank 
$45,000  on  his  loan,  had  a  work  force  that  seasonally  ranged  from  5  to  35,  ...and  paid 
himself  $4,200  for  the  year!    My  fear  is  that  additional  federal  involvement  in  the  workers' 
compensation  system  may  cost  small  business  more  money  than  it  saves,  thus  making  it 
difficult  for  people  like  my  son  to  be  a  future  job  provider. 

Workers'  Compensation  Data 

Accurate  data  on  the  change  in  the  total  cost  of  workers'  compensation  data  nationally 
and  state-by-state  is  difficult  to  obtain  and  almost  non-existent  for  small  business  as  a  group. 

With  few  exceptions,  all  employers  are  required  to  purchase  workers'  compensation 
insurance  to  ensure  that  workers  who  have  become  disabled  as  a  result  of  an  on-the-job 
injury  or  illness  will  receive  compensation  to  pay  their  medical  costs  and  to  provide 
indemnity  benefits  for  lost  earnings.   In  all  but  four  states,  large  employers  are  allowed  to 
self-insure  their  workers'  compensation  risks  and  about  20  states  allow,  subject  to  many 
stringent  requirements,  groups  of  employers  to  pool  their  risks  under  group  self-insurance 
plans. 
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Most  small  employers  are  not  allowed  to  insure  through  these  groups.    As  a  result, 
most  small  employers  have  no  choice,  in  most  cases,  but  to  pay  the  premium  cost  quoted  by 
the  insurance  carrier. 

By  contrast,  many  large  employers  are  able  to  have  more  than  one  carrier  bidding  for 
their  business.    We  believe  this  results  in  premium  costs  that  are  5-10%  lower  than  for  a 
smaller  employer  with  comparable  risks. 

In  recent  years,  the  escalating  costs  of  workers'  compensation  insurance  for  small 
employers  has  driven  some  out  of  business  and  caused  others  to  curtail  the  hiring  of 
additional  employees  -  even  though  many  of  them  have  had  no  workers'  compensation  claims 
filed  against  them. 

As  noted,  we  cannot  separate  the  trend  in  the  cost  of  workers'  compensation  for  small 
employers  (as  compared  to  large  employers)  with  the  limited  information  available.  We  can, 
however,  look  at  total  costs  for  all  businesses  and  try  to  project  some  trends. 

For  many  years  the  Social  Security  Administration  has  published  data  on  the  total  cost 
of  medical  and  indemnity  benefits  nationally  and  state-by-state.   According  to  their  reports 
the  costs  of  cash  indemnity  and  medical  benefits  have  almost  tripled  during  the  ten  year 
period  between  1982  to  1992,  from  $13.8  billion  in  1981  to  $39.2  billion  in  1991.   I  should 
note  that  this  number  represents  "total  payments"  -  not  "total  costs".    For  example,  the 
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Social  Security  Administration  estimates  that  total  costs  for  private  carriers  and  for  state 
funds  were  $43.1  billion  in  1990  and  $7.9  billion  for  self-insurance  in  1988. 

Based  on  the  information  published  by  the  Social  Security  Administration,  The 
National  Foundation  for  Unemployment  Compensation  and  Workers'  Compensation  estimates 
the  average  costs  of  medical  and  indemnity  benefits  per  covered  employee  have  increased 
from  $186.00  in  1982  to  $438.00  in  1991  -  almost  tripling  the  cost.  According  to  this 
Foundation,  the  growth  rates  have  not  slowed  much  in  recent  years.    The  per  employee  cost 
grew  11%  -  from  $348.00  to  $387.00  between  1989  and  1990  and  by  another  $13%  to 
$438.00  between  1990  and  1991. 

Comments  on  the  Current  Workers'  Compensation  System 

The  NAM  is  concerned  about  the  rising  costs  of  health  care  (97  percent  of  our 
members  provide  it  as  part  of  their  basic  benefit  package),  as  well  as  the  increasing  number 
of  uninsured  Americans.   The  high  costs  of  health  insurance  make  it  increasingly  difficult  for 
Americans  to  compete  globally. 

We  are  also  very  concerned  about  sharp  increases  in  the  costs  of  workers' 
compensation  which  threatens  the  viability  of  many  employers.    Medical  costs  are  rising 
faster  in  these  programs  than  in  general  health  care.   Of  the  approximately  $70  billion  spent 
last  year  on  workers'  compensation  premiums,  60  percent  of  the  costs  were  spent  to 


113 


reimburse  injured  workers  for  lost  wages  and  impairment.   The  remaining  40  percent 
covered  medical  costs,  which  were  exacerbated  by  the  fact  that  workers'  compensation 
medical  coverage  is  virtually  unlimited  in  dollar  amount  and  duration;  without  deductibles 
or  co-payments;  and  subject  to  cost-shifting  by  providers  to  the  workers'  compensation 
system. 

More  than  providing  indemnity  payments  and  medical  care,  workers'  compensation  is 
primarily  a  rehabilitation  program.    The  goal  of  workers'  compensation  is  to  promptly 
restore  an  injured  employee  to  his  or  her  health  and  productivity.   Prompt,  high  quality 
medical  treatment  for  injured  workers  must  be  provided  with  this  critical  goal  in  mind.   The 
most  successful  programs  feature  the  ongoing  involvement  of  the  employer  to  ensure  that  the 
employee  is  fully  supported  in  his  or  her  total  medical  care  and  return  to  employment. 
Employer  involvement  ensures  that,  when  possible,  jobs  are  modified  to  foster  rehabilitation 
and  an  early  return  to  work. 

Workers'  compensation  is  also  unique  in  that  it  provides  all  medical  care  at  no  cost  to 
the  employee.   Full  medical  care  is  provided  for  the  duration  of  the  work-related  injury  or 
illness,  regardless  of  where  he  or  she  may  be  employed.   It  can  include  physical  therapy, 
chiropractic  care,  vocational  rehabilitation  and  other  services  beyond  the  scope  of  many 
health  plans.   As  government-funded  plans  such  as  Medicare  and  group  health  plans 
intensified  cost-containment  efforts  over  the  past  decade  (which  have  limited  reimbursement 
levels  and  services  available),  there  has  been  a  dramatic  cost-shift  to  workers'  compensation. 
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In  addition  to  receiving  payment  for  lost  wages  (indemnity  benefits),  employees  know  they 
can  receive  more  treatment  ~  often  by  physicians  of  their  choice  at  no  cost  ~  through  the 
current  workers'  compensation  system.    As  a  result,  medical  providers,  facing  stringent  fee 
schedules  and  discounts  in  Medicare  and  group  health  care  plans,  often  treat  workers' 
compensation  claimants  with  greater  frequency  and  at  significantly  higher  rates. 

Both  the  emphasis  on  return  to  employment  and  the  provision  of  comprehensive 
medical  care  at  no  cost  to  the  employee,  which  are  long-standing  features  of  our  nation's 
workers'  compensation  system,  need  to  be  understood  in  any  proposal  to  include  workers' 
compensation  medical  services  in  a  national  health  care-reform  package.  While  the  costs  of 
workers'  compensation  medical  services  are  an  increasingly  important  expense  component, 
the  majority  of  the  workers'  compensation  expense  is  still  devoted  to  providing  benefits 
related  to  time  lost  from  work  (which  also  needs  to  be  effectively  controlled).   As  a 
consequence,  an  employers'  current  ability  to  influence  medical  treatment  decisions  thereby, 
facilitating  rehabilitation  and  an  employee's  speedy  return  to  work,  must  not  be  compromised 
in  any  new  proposal. 

NAM  members  applaud  reform  efforts  at  both  the  state  and  federal  level.  They  will 
evaluate  any  proposal  by  the  Administration  dependent  on  its  content  as  well  as  in  the  context 
of  the  health  care  reform  proposal.   Programs  that  contain  costs,  both  in  group  health  care 
and  workers'  compensation  health  care,  would  represent  a  substantial  improvement  over  the 
current  system.   But  workers'  compensation  has  unique  features  that  cannot  be  ignored  if  any 
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The  Administration's  Proposal  To  Integrate  the  Medical  Component  of 
Workers'  Compensation  into  a  National  Health  Care  Plan. 

In  order  to  comment  on  the  possible  benefits  and  pitfalls  of  the  Administration's 
proposal  to  integrate  the  medical  component  of  workers'  compensation  into  a  national  health- 
care plan,  I  would  like  to  review  how  we  understand  the  Administration's  proposal  on 
workers'  compensation  would  work.  At  the  end  of  this  analysis,  we  have  listed  some 
comments  and  questions  about  this  proposal  which  must  be  adequately  addressed  by  the 
Administration  before  it  can  be  fully  understood. 

As  is  widely  known,  the  White  House  has  proposed  to  reform  the  nations's  health- 
care system,  which  would  include  the  medical  treatment  of  workers'  compensation.    Under 
the  Administration's  proposal,  an  injured  worker  would  seek  treatment  from  a  provider 
participating  in  the  health  plan  in  which  he/she  is  enrolled.  For  companies  that  self-insure 
their  workers'  compensation  programs,  the  health  plan  will  be  one  of  the  three  or  more  plans 
directly  or  indirectly  selected  by  his/her  employer  under  the  overall  regional/corporate 
alliance  system. 

Under  this  plan,  the  health  plan  provider  would  treat  the  worker  whether  the  injury  is 
work-related  or  not.   If  the  injury  is  work-related,  the  health  plan  will  bill  the  employer  (if 
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self-insured)  or  the  employer's  insurance  carrier  (if  coverage  is  purchased  on  the  open 
market)  for  the  care  provided.  The  rate  of  reimbursement  is  to  be  at  the  alliance  fee-for- 
service  schedule  unless  another  fee  is  negotiated  with  the  health  plan.   To  that  extent,  cost- 
shifting  could  be  reduced,  if  the  fee-for-service  schedule  is  similar  to  the  cost  of  providing 
similar  services  under  general  health  care.  This  appears  to  be  the  goal  of  the  program. 

The  issue  of  work-relatedness  and  extent  of  compensable  injury  are  to  be  determined 
under  state  compensation  law,  which  appears  to  mean  thorough  the  workers'  compensation 
adjudication  process.    In  practice,  in  contested  cases  no  reimbursement  should  be  paid  until 
the  state  adjudication  process  has  made  the  compensability  determination.   Thus, 
reimbursement  claims  of  health  plans/alliances  stand  in  the  same  shoes  as  claims  of  medical 
providers  under  existing  workers'  compensation  laws.   The  only  difference  is  that  the 
amounts  may  be  lower  under  the  proposal  because  of  previously  negotiated  rates  that  cut 
costs  through  negotiations,  which  may  be  lower  than  the  prescribed  fee  schedule. 

Employers  would  not  be  "relieved"  of  their  current  statutory  obligation  to  pay 
separate  insurance  premiums  (or  to  self-insure)  to  indenmify  employees  for  lost  wages. 

Background  on  This  Issue  From  the  NAM'S  Perspective 

The  NAM'S  Workers'  Compensation  Subcommittee  has  developed  a  set  of  guidelines 
which  it  will  use  to  judge  the  inclusion  of  workers'  compensation  in  any  national  health  care 
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proposal.    (See  attached. >  My  following  comments  on  the  pros  and  cons  of  integrating  the 
medical  portion  of  workers'  compensation  reflect  an  initial  analysis  by  NAM's  Workers' 
Compensation  Task  Force  using  these  guidelines.  Our  review  generated  many  more  questions 
and  comments  than  it  did  identifiable  pros  and  cons,  so  1  have  listed  those  comments  and 
questions  after  our  preliminary  analysis.  As  a  result,  our  comments  are  preliminary  and 
general  in  nature. 

It  should  also  be  noted  that  states  such  as  Florida,  Oregon  and  Washington  are 
experimenting  with  workers'  compensation  reform  programs;  and  we  would  suggest  it  may 
be  premature  to  implement  reform  at  the  federal  level  without  giving  the  proper  time  to 
determine  the  effectiveness  of  these  state  reform  plans. 

Possible  Benefits  of  Integrating  the  Medical  Portion  of  Workers'  Compensation  in  a 
National  Health  Care  Plan 

Fee  Schedule 

As  mentioned  above,  it  appears  that  the  Administration's  proposal  may  include  the 
application  of  a  fee  schedule  to  workers'  compensation  injuries.   The  Administration's  draft 
position  on  this  issue  indicated  this  possibility,  but  it  is  difficult  to  determine  what  the 
protocols  for  treatment  will  be  under  this  plan.  Protocols  could  make  or  break  the 
effectiveness  of  the  new  system. 
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Negotiated  Fees 

A  second  possible  benefit  may  be  the  possibility  of  negotiated  fees  with  providers  for 
workers'  compensation  injuries.  Under  the  Administration's  proposal,  it  appears  that  health 
care  providers  may  be  able  to  negotiate  lower  fees  than  the  suggested  fee  schedule. 

Pro^nders 

The  proposal  does  contain  a  provision  that  could  reduce  or  eliminate  self-referrals.  In 
the  current  system,  self-referrals  have  aggravated  workers'  compensation  costs. 

Potential  Problems  With  the  Integration  of  the  Medical  Portion  of 
Workers'  Compensation  in  a  National  Health  Care  Plan 

Case  Management 

The  ability  of  the  employer  to  be  involved  early  in  the  employees  return  to  work, 
(i.e.,  working  with  the  physician  to  clearly  diagnose  the  problem;  working  with  the  health 
care  provider  to  determine  the  appropriate  treatment;  and  then  modifying  job  duties  when 
possible  to  get  the  employee  back  to  work  as  soon  as  possible)  is  key  to  the  success  of  an 
employee's  return  to  work. 

The  Administration's  proposal  appears  to  reduce  employer  involvement  and  control 
over  medical  care  by  mandating  that  the  health  alliance  play  the  dominating  role  as  a  case 
manager.  This  provision  could  build  a  barrier  between  the  employer  and  the  employee.  A 
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health-alliance  case  manager  is  not  in  the  best  position  to  advise  on  the  employee's  recovery. 
This  task  requires  an  in-depth  knowledge  of  the  workplace,  job  requirements  and  capabilities 
of  the  employee.   It  is  best  accomplished  by  employer  case  managers. 

This  plan  would  also  affect  the  ability  of  the  employer  to  direct  specific  cases  to  true 
specialists  for  occupational  injuries  and  rehabilitation.  All  doctors  are  not  equal.   Some  are 
much  better  suited  to  handling  these  tasks  and  have  experience  in  workers'  compensation.  In 
many  cases,  employers  are  familiar  with  the  most  effective  health  providers  of  work-related 
injuries  and  illnesses. 

Employees  generally  do  not  have  the  knowledge,  training  or  experience  to  select  the 
appropriate  specialist  for  treatment  of  work-related  injuries.   Most  consumers  have  some 
experience  and  understanding  of  the  procedures  and  treatment  patterns  for  ordinary  illnesses 
treated  by  family  practitioners  and,  therefore,  can  make  informed  choices  for  their  primary 
care  physician.   This  is  not  the  case  with  occupational  injuries.    For  most  people,  this  is  a 
once-in-a-lifetime  experience.   They  do  not  have  any  knowledge  or  experience  on  which  to 
base  their  choice.   Employers  or  carriers  have  the  experience  to  make  a  decision  and  get  the 
best  medical  care  for  their  employees. 

Cost  Shifting 

Under  the  current  workers'  compensation  system,  there  are  no  co-pays  or  deductibles. 
The  Administration's  proposal  would  continue  this  practice.    Many  in  the  employer 
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community  believe  the  lack  of  co-payments  and  deductibles  for  workplace  injuries  and 
illnesses  and  the  chance  to  receive  indemnity  benefits  have  long  been  a  source  of  shifting 
costs  from  group  health  to  the  workers'  compensation  system.  The  NAM  does  not  endorse 
and  is  not  suggesting  that  co-pays  and  deductibles  be  a  part  of  a  new  system;  but  we  point 
cost-shifting  out  as  a  problem  that  exists  now  and  would  continue  to  exist  under  the 
Administration's  proposal. 

We  would  also  point  out  that,  under  the  Administration's  proposal,  the  provider 
seems  to  have  no  reason  to  dispute  a  workers'  compensation  claim.  Treating  an  injury  under 
the  alliance  plan  would  be  new  revenue  to  the  health  plan,  as  opposed  to  treating  an  injury 
under  regular  health  insurance,  which  would  be  a  loss  to  the  provider  and  must  be  paid  for 
out  of  premiums.  Thus,  there  remains  an  incentive  for  the  provider  to  treat  an  injury  as  a 
workers'  compensation  claim. 

Litigation/Dispute  Resolution 

Under  the  Administration's  proposal,  there  is  a  segregation  of  medical  aspects  from 
the  state-controlled  disability  components,  which  will  likely  lead  to  disputes  and  litigation. 
Potential  difference  in  plans  from  state  to  state  may  create  an  incentive  for  employees  to 
switch  jurisdictions  for  claims,  which  could  lead  to  additional  litigation. 

A  new  national  system  will  complicate  administration  of  claims  for  employees 
working  and  living  in  different  or  multiple  states.  What  happens  when  an  employee  is  injured 
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on  the  job  out  of  the  state  in  which  he/she  lives?  What  if  that  employee,  for  example,  a 
severely  burned  person,  requires  hundreds  of  thousands  of  dollars  of  emergency  medical 
treatment?  We  are  concerned  that  there  will  be  a  dispute  between  alliances,  especially  over 
more  costly  injuries.  The  result  may  well  be  new  litigation  between  the  alliances  for  such 
costly  treatment. 

Comments  About  the  Integration  of  the  Medical  Portion  of 
Workers'  Compensation  Into  a  National  Health  Care  Plan 

Safety  in  the  Workplace 

The  draft  proposal  makes  no  specific  references  for  maintaining  a  safe  workplace. 
We  do  understand  that  the  Administration  is  trying  to  add  language  to  its  proposal  that  would 
reflect  that  any  savings  achieved  by  maintaining  a  safe  workplace  would  be  reflected  in  a 
company's  workers'  compensation  premium.   Self-insured  companies  would  continue  to  have 
that  incentive  via  lower  medical  and  indemnity  costs. 

Experience  Rating 

Experience-rated  premiums  appear  to  be  maintained  in  the  Administration's  proposal, 
but  there  is  little  detail  on  this  feature. 

Return  to  Work 

This  is  the  single  most  important  issue  in  workers'  compensation.  Indeed,  it  is  the 
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primary  goal  of  the  program.    Success  today  is  largely  due  to  employer  or  carrier  control 
and  involvement.  "Health  alliance  case  managers,"  mentioned  in  the  proposal,  are  not  a  good 
or  valid  replacement  for  carrier/employer  case  management.  They  will  not  necessarily  know 
the  employer,  the  workplace,  job  function  or  employee  as  well  as  employer  case  managers. 
This  lack  could  seriously  hinder  retum-to-work  efforts.  One  way  this  could  be  addressed 
would  be  to  allow  case  management  by  the  employer  or  carrier.  If  the  employer  elects  not  to 
do  this,  then  the  health  alliance  case  manager  would  assume  control.  The  use  of  an  employer 
case  manager  should  allow  for  a  negotiated  fee  reduction  with  the  health  alliance. 

The  success  of  the  Administration's  proposal  is  also  dependent  on  the  true  credentials 
and  abilities  of  the  certified  medical  providers.  There  is  no  discussion  in  the  proposal  on 
what  criteria  or  credentialing  standards  would  be  used  to  determine  the  qualifications  of  these 
providers  or  of  the  case  managers. 

Determination  of  Work  Relatedness 

The  proposal  is  silent  as  to  who  has  the  authority  or  responsibility  for  this  decision. 
It  states  that  the  disputes  would  be  settled  in  accordance  with  existing  state  laws,  but  it  does 
not  state  who  will  make  the  initial  determination.  If  the  health  alliance  has  control  and  there 
is  a  differentiated  fee  structure  for  work-related  and  non-work  related  injuries,  therie  will  be 
major  cost-shifting. 
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Costs 

It  is  unclear  what,  if  any,  cost  saving  will  occur  under  this  proposal.  It  depends 
heavily  on  the  unanswered  questions  listed  here.  If  any  changes  in  the  system  artificially 
increase  the  use  of  the  workers'  compensation  system,  it  could  have  dramatic  impact  on 
indemnity  costs,  thus  outweighing  any  savings  on  medical  costs. 

Treatment  Standards 

The  proposal  mentions  the  use  of  protocols,  but  it  is  unclear  which  one  and  how  they 
will  be  developed.   We  understand  some  have  been  drafted. 

Fraud 

Fraud  is  addressed  in  another  part  of  the  health  care  proposal.   We  remain  hopeful 
that  fraud  could  be  discouraged  through  civil  and  criminal  remedies. 

Commission  on  Health  Benefit  and  Integration 

A  commission  is  called  for  in  the  Administration's  draft  proposal  to  "report  to  the 
President  and  present  a  detailed  plan  for  integration,  if  it  is  recommended,  on  or  before  July 
1,  1995."  We  are  very  concerned  that  this  commission's  report  may  be  the  first  step  in 
federalizing  the  entire  workers'  compensation  system.  We  do  not  feel  that  this  is  in  the  best 
interests  of  the  employer  or  employee. 


18 


124 

Group  Self-Insuring  for  Small  Employers 

Because  of  the  high  cost  of  workers'  compensation  for  small  employers,  many  have 
turned  to  joining  with  other  companies  to  group  self-insure.  This  has  become  a  popular  and 
effective  alternative  to  purchasing  insurance  on  the  market.  We  would  like  to  see  provisions 
made  for  the  continuation  of  these  "clubs"  under  any  new  proposal. 

Questions  About  The  Integration  of  Workers'  Compensation  in  the  Health  Care  Proposal 

1.  The  fee  structure  is  ambiguous.  Can  medical  providers  have  a  different  fee  structure  for 
work-related  and  non-work  related  injury  treatment? 

2.  Who  will  certify  medical  providers  to  treat  worker  injuries?  What  will  be  the  certification 
standards? 

3.  Do  employers/carriers  continue  to  have  the  ability  to  make  the  initial  determination  of 
compensability?  Who  pays  for  the  treatment  on  denied  claims?  The  alliance? 

4.  Can  the  employer/carrier  medical  case  managers  oversee  treatment  on  compensable 
injuries  if  the  worker  is  treated  under  a  health  alliance? 

5.  What  happens  if  a  case  manager  disagrees  with  the  diagnosis,  treatment  plan  or  extent  of 
disability  determination  of  a  certified  provider? 
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6.  Who  will  determine  "appropriate  protocols"  for  treatment  of  workers'  compensation 
injuries? 

7.  For  referrals  to  specialists  outside  the  alliance,  what  fee  schedule  applies? 

8.  Will  the  ability  to  negotiate  rates  below  the  established  schedule  allow  the  health  providers 
to  shift  costs  to  smaller  customers? 

9.  What  are  the  performance  measurers/standards  for  assessing  providers?   What  are  the 
penalties  for  poor  performance? 

Conclusion 

As  you  can  see,  this  is  a  very  difficult  and  complex  issue  to  address.  We  do 
acknowledge  that  if  the  health  care  system  is  going  to  be  changed,  the  workers' 
compensation  portion  must  be  addressed  as  well.  If  not,  the  workers'  compensation  system 
will  be  doomed  to  cost-shifting. 

We  will  review  any  health  care  reform  proposal  that  includes  workers'  compensation 
against  our  guidelines  and  in  the  overall  context  of  the  health  care  reform  proposal.   This 
review  will  be  provided  to  the  Committee  when  it  is  available. 
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We  will  also  develop  a  position  on  what  the  manufacturing  community  would  like  to 
see  done  with  the  system. 

It  is  important  to  understand  that  no  reform  proposal  has  ever  been  so  seriously 
considered  at  the  federal  level.  We  must  urge  great  caution  be  given  to  such  a  discussion. 
The  current  system,  for  all  its  problems,  does  serve  the  majority  of  claimants  well.   It  is  a 
minority  of  cases  in  combination  with  systemic  problems  that  have  complicated  the  system. 

The  NAM  along  with  the  AFL-CIO,  co-chair  The  Labor-Management  Discussion 
Group  on  Workers'  Compensation.   We  have  been  meeting  for  more  than  two  years  on  a 
regular  basis.  Our  primary  focus  has  been  on  issues  related  to  the  two  most  important  players 
in  the  system;  the  employee  and  the  employer.   We  have  developed  white  papers  which  our 
peers  can  use  at  the  state  level  as  a  guide  to  solving  some  of  their  problems.  We  will  try, 
over  the  next  few  months,  to  do  the  same  on  this  issue. 

NAM  members  are  concerned  about  their  employees.   They  want  to  continue  to 
provide  them  with  affordable,  high  quality  health  care.    Many  of  the  programs  voluntarily 
provided  by  NAM  companies  provide  the  best  protection  available  today  at  very  competitive 
prices.  We  hope  that  the  programs  developed  by  the  Administration  will  allow  us  to  continue 
to  provide  affordable,. quality  care  for  our  employees. 
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Although  some  proposals  currently  under  discussion  are  not  necessarily  what  the 
NAM  would  suggest,  we  remain  willing  to  explore  the  concept  and  trust  that  our  words  will 
carry  weight  in  the  legislative  process.    It  should  be  noted  that  most  of  our  business  and 
industry  associations  are  opposed  to  any  federal  involvement  with  state  workers' 
compensation  programs. 

Mr.  Chairman,  thank  you  for  the  opportunity  to  address  the  Committee  on  this  critical 
issue.    I  would  be  happy  to  answer  any  questions  that  you  may  have. 
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GUIDELINES  BY  WHICH  THE  NAM  WOULD  JUDGE  ANY  PROPOSAL  THAT 

WOULD  INCLUDE  THE  MEDICAL  PORTION  OF  WORKERS'  COMPENSATION  IN 

THE  HEALTH  CARE  REFORM  PROPOSAL 

Safety  in  the  Workplace 

Good  safety  practices  protect  employees.  Injury  prevention  should  be  a  primary  focus 
of  employers.    Employees  must  recognize  their  personal  responsibility  to  ensure  their  own 
safety. 

Self-Insurance 

Self-insurance  promotes  employer  accountability.  Since  the  employer  is  directly 
responsible  for  medical  and  indemnity  losses  when  it  self-insures,  self-insurance  should 
remain  a  viable  alternative  for  financially  responsible  companies.  Case  management  must 
stay  with  employers,  as  only  employers  have  real  incentives  to  minimize  costs. 

Experience  Rating 

Pricing  should  remain  "risk-adjusted"  to  ensure  that  prior  safety  and  wellness  efforts 
by  employers  and  employees  are  reflected  and  encouraged  to  continue. 

Return  to  Work 

The  focus  of  any  workers'  compensation  medical  system  must  be  to  achieve  the 
timely  return  to  work  of  any  injured  employee. 


23 


129 


Determination  of  Work-Relatedness 

Under  any  proposal  to  include  the  medical  portion  of  workers'  compensation  in  the 
health  care  reform  bill,  care  must  be  taken  to  ensure  that  a  physician's  opinion  on  causation 
and  the  extent  or  duration  of  impairment  not  be  influenced  in  any  systematic  way.  For 
example,  in  a  merged  system,  the  physician  in  an  HMO  may  have  an  incentive  to 
characterize  the  injury  as  work-related  if  the  HMO  is  entitled  to  a  premium  adjustment  for  its 
volume  of  workers'  compensation  cases.    In  addition,  whatever  this  effect  would  have  on 
medical  costs,  it  will  certainly  have  an  effect  on  indemnity  costs. 

All  Inclusive 

If  the  medical  portion  of  workers'  compensation  is  included  in  the  national  health  care 
reform  proposal,  all  workers'  compensation  medical  programs  under  both  state  and  federal 
laws  should  be  included.  Individual  jurisdictions  should  not  have  the  option  to  opt  out  of  the 
system. 

Costs 

Any  federal  system  mandating  or  affecting  employer-provided  health  insurance 
programs  must  also  be  mindful  of  the  unique  character  of  workers'  compensation-related 
medical  benefits  and  take  all  necessary  steps  to  prevent  cost  shifting  from  the  former  to  the 
latter. 
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Any  statutory  changes  implementing  a  system  combining  elements  of  health  insurance 
and  workers'  compensation-related  medical  services  must  lead  to  overall  financial  savings  for 
employers  that  presently  provide  both. 

Overall  system  costs  must  be  decreased,  including  the  indemnity  costs  associated  with 
workers'  compensation.   Whether  or  not  there  is  a  role  for  cost  sharing  by  employees  will 
have  to  be  further  explored.  The  NAM  recognizes  the  controversial  nature  of  this  issue,  but 
also  realizes  that  a  new  health  system  may  contain  proposals  not  traditionally  considered. 

Simplification  should  reduce  unnecessary,  non-productive  costs  and  services. 
Elimination  of  these  costs  will  make  more  dollars  available  for  care. 

Treatment  Standards 

There  must  be  treatment  standards  that  prescribe  the  protocols  to  be  used  and  the 
duration  of  treatment.   Services  for  work-related  and  non-work-related  injuries  should  be 
uniform.   There  should  be  no  perverse  incentives  for  providers  to  select  workers' 
compensation  versus  group  health.   It  is  understood  that  certain  additional  services  for  work- 
related  injuries  may  be  needed  over  and  above  the  basic  treatment  standards,  such  as  physical 
therapy  and  vocational  rehabilitation. 

Providers 

The  quality  of  care  available  should  be  retained  or  improved,  but  inappropriate 
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medical  treatment,  testing  and  delays  in  returning  injured  employees  to  work  must  be 
prevented. 

Medical  providers  should  maintain  objectivity  and  independence  in  fact  and  in 
appearance.   The  program  should  discourage  all  self-referral  by  medical  providers. 

Comprehensive,  specialized  services  must  be  readily  available  to  treat  work-related 
injuries. 

Employers 

Employers  must  retain  the  ability  to  manage  work-related  medical  and  disability 
benefits.  Employers  should  work  closely  with  medical  providers  in  the  design  of  meaningful 
rehabilitation  programs.  Employers  should  exercise  the  sole  choice  over  workers' 
compensation  provider/services. 

Litigarion/Dispute  Resolution 

Any  proposal  to  include  the  medical  portion  of  workers'  compensation  in  a  national 
health  care  system  should  be  designed  to  reduce  medical/legal  issues.    State  or  federal 
workers'  compensation  agencies  should  retain  the  authority  to  settle  disputes. 

The  "exclusive-remedy"  provisions  of  workers'  compensation  should  be  preserved  and 
even  enhanced  to  reduce  non-productive  costs  of  litigation. 
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All  present  employer  defenses  and  procedural  due-process  rights  under  federal  and 
state  compensation  statutes  must  be  preserved.  No  presumption,  inference  or  estoppel  theory 
can  attach  to  any  medical  treatment  provided  under  the  proposed  system,  i.e.,  the  HIPC  (or 
whatever  it  is  currently  called)  must  have  no  role  whatsoever  in  determining  causality. 

If  there  are  provisions  in  any  health  care  reform  proposal  aimed  at  preventing 
criminal  and  civil  fraud  and  reducing  excesses  in  medical  malpractice  litigation,  these  same 
provisions  should  be  available  to  workers'  compensation  medical  litigation. 

Fraud 

Fraud  by  any  party  should  be  subject  to  criminal  and  civil  penalties. 

Health  Care  Administering  Agencies  (Health  Alliances/HIPCs/AHPs.  etc. ) 

No  health  insurance  reform  proposals  should  carry  requirements  to  collect  and 
forward  to  federal  government  agencies  (such  as  OSHA)  information  on  occupational  injuries 
and  Ulnesses.  Current  reporting  requirements  should  remain  with  the  employer. 

Indemnity 

The  new  system  cannot  be  a  vehicle  to  expand  any  federal  mandates  or  benefit 
expansion  of  workers'  compensation  indemnity  benefits. 
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Employer-Provided  Emergency  Medical  Services 

Employers  must  be  able  to  continue  to  provide  on-site  emergency  medical  services 
under  any  health  care  proposals. 
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before  the  U.S.  House  Committee  on  Small  Business 
September  29,  1993 

Mr.  Chairman,  members  of  the  committee,  I  appreciate  the 
opportunity  to  appear  before  you  today.  My  name  is  Polly 
Reber,  I  am  Director  of  Government  Relations  for  the  Small 
Business  Association  of  Michigan.  Our  organization  is  a 
private,  non-profit,  multi-seirvice  trade  association 
representing  over  6,600  small  businesses  across  the  state  of 
Michigan.  While  the  criterion  for  membership  is  250  employees 
or  less,  the  overwhelming  majority  of  our  members  have  25  or 
fewer  employees,  closely  reflecting  the  population  of  the 
business  community  as  a  whole.  The  Small  Business  Association 
of  Michigan  is  also  an  affiliate  member  of  National  Small 
Business  United,  in  Washington,  D.C. 

The  state  of  Michigan  has  a  relatively  good  workers' 
compensation  insurance  system  overall.  The  problem  is  we 
cannot  afford  it  and  the  reason  is  spiraling  health  care  costs. 
Work  comp  has  long  been  cited  by  small  businesses  as  one  of  the 
most  burdensome  costs  of  doing  business  in  Michigan.  In  our 
first  edition  of  Small  Business  Barometer,  (April,  1993),  a 
publication  which  not  only  measures  performance  but  also  tracks 
the    expectations   and  experiences   of   Michigan's   small 
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businesses,  work  comp  costs  was  mentioned  frequently  by  Email 
business  owners  as  the  aspect  of  Michigan's  business  climate 
which  was  most  negative.  Because  it  is  a  function  of  payroll, 
it  is  a  disincentive  to  job  creation  or  expansion.  Any 
decision  to  hire  more  employees  must  be  weighed  against  the 
negative  impact  of  work  comp  costs.  This  is  a  significant 
threat  to  small  businesses  which  are  currently  the  largest 
producers  of  jobs,  not  only  in  Michigan,  but  also  the  nation. 

Small  businesses  do  not  enjoy  some  of  the  advantages  the  work 
comp  system  extends  to  larger  companies.  Besides  the  obvious 
advantage  of  having  greater  resources  to  absorb  the  financial 
shock  of  increasing  rates,  big  businesses  can  form  self-insured 
funds  and  can  negotiate  more  favorable  rates  with  insurers. 
While  some  small  employers  can  and  do  join  group  self-insured 
funds,  that  option  is  not  available  to  all  small  employers.  A 
small  business  with  a  history  of  few  or  no  worker  injuries 
could  end  up  in  a  risk  pool  for  their  industry  and  thus  pay  the 
increased  rate  along  with  companies  with  higher  injury 
experience.  Michigan's  small  businesses  also  find  themselves 
at  a  competitive  disadvantage  with  many  other  states,  most 
espacially  Indiana,  our  neighbor  to  the  south,  which  has  much 
lower  work  comp  costs.  At  a  time  when  small  businesses  need  to 
grow  by  expanding  into  markets  in  other  states,  Michigan's  work 
comp  make  our  businesses  less  competitive  due  to  greater 
benefit  costs . 

Over  the  last  decade,  Michigan  has  made  significant  changes  to 
our  work  comp  system.  In  the  early  1980 's,  Michigan  changed 
from  a  state  approved  rate  classification  for  businesses,  to  an 
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open  rating  system  whereby  every  insurance  company  could  file 
and  set  their  own  rates  for  businesses,  introducing  competition 
into  the  system.  Today,  Michigan  has  the  second  lowest  number 
of  businesses  (12.9%),  in  the  Placement  Facility 
for  assigned  risk,  which  is  the  insurer  of  last  resort. 

In  the  late  1980' s,  Michigan  began  implementing  comprehensive 
health  care  services  rules  and  a  fee  schedule  for  work  comp. 
The  fee  schedule  sets  a  maxinum  fee  a  provider  may  charge  for 
any  work  comp  health  care  service.  The  rules  established  a 
utilization  review  process  to  be  the  responsibility  of  the 
carrier,  they  include  a  data  collection  requirement,  and  a 
dispute  resolution  process.  It  is  estimated  that  the 
implementation  of  the  rules  has  saved  our  work  comp  system  20% 
per  year. 

Michigan  has  achieved  some  degree  of  success  in  controlling  the 
dramatic  increases  within  the  work  comp  system.  As  an  example, 
Michigan  is  one  of  only  two  states  (the  other  being  Florida) 
which  has  implemented  six  common  cost  containment  strategies  in 
workers'  compensation  as  identified  by  the  Workers  Compensation 
.Research  Institute:  1)  limited  Initial  provider  choice;  2) 
limited  provider  change;  3)  medical  fee  schedule;  4)  hospital 
payment  regulation;   5)  utilization  review;   6)  bill  review. 

Along  with  rising  legal  costs,  the  ejcpansion  of  job  related 
injuries  in  recent  years  to  include  such  things  as  stress, 
carpal  tunnel  syndrome,  and  age-related  ailments  has 
contributed  to  increased  work  comp  costs.  However,  the  most 
significant   factor  has  been  the  spiraling  cost  of  health  care 
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in  this  country.  The  health  care  component  of  work  comp 
accounts  for  approximately  40%  of  the  total  costs  of  work  comp. 
Although  Michigan's  efforts  to  address  costs  have  seen  results, 
within  the  larger  context  of  dramatic  health  care  cost 
increases,  our  work  comp  system  has  become  a  real  financial 
burden  for  small  business. 

As  a  means  to  addressing  this  problem  nationally,  there  have 
been  proposals  to  integrate  the  health  care  component  of  work 
comp  into  a  national  health  care  plan.  Although  this  may 
initially  seem  like  a  logical  step,  there  is  good  reason  to  be 
extremely  cautious  with  this  idea.  First,  national  health  care 
reform  is  a  monumental  task.  The  complexities  and  challenges 
of  reform  are  almost  overwhelming.  To  add  the  health  care 
component  of  the  workers'  compensation  insurance  system  to  that 
task  at  this  time  could  devastate  the  system.  Once  we  begin 
moving  toward  reform  in  health  care,  there  may  be  a  need  to 
bring  in  the  health  care  components  of  other  systems  such  as 
work  comp.  However,  we  need  to  proceed  carefully  to  achieve 
success  in  creating  an  effective,  quality  health  care  system, 
first.  If  reform  in  health  care  is  achieved,  many  of  the 
concerns  with  the  health  care  component  of  work  comp  will  be 
addressed.  At  that  point,  it  will  be  important  to  analyze 
integrating  work  comp  into  the  system.  Issues  such  as 
coordination  of  benefits  and  dual  coverage  are  relevant  to  that 
discussion.  Although  work  comp  health  care  has  increased 
overall  more  rapidly  than  health  care  in  general,  it  amounts  to 
only  about  3%  of  total  health  care  costs. 
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Secondly,  the  goal  of  the  health  care  component  of  work  comp  is 
a  little  bit  different  than  the  goal  of  health  care  in  general. 
When  a  worker  is  injured  on  the  job,  the  work  comp  system  is 
designed  with  a  goal  of  getting  the  worker  back  to  work  as 
quickly  as  possible.  Work  comp  must  provide  indemnity  and 
vocational  rehabilitation  benefits  as  well.  The  health  care 
component  is  factored  into  a  system  which  also  includes 
prevention,  disability  management,  and  return  to  work  programs. 

Workers'  compensation  insurance  Is  of  great  value  to  small 
business.  It  creates  responsible  means  by  which  employers 
assist  and  protect  their  employaes  should  they  be  injured  on 
the  job.  It  also  contributes  to  a  safer  and  thereby  more 
productive  work  environment.  The  Small  Business  Association  of 
Michigan  and  National  Small  Business  United  supports  reforms  in 
the  work  comp  system  to  achieve  those  ends  without  financially 
overburdening  a  most  essential  part  of  our  economy,  small 
business;  just  as  it  supports  reforms  in  the  health  care 
system  with  similar  qualifications.  And  while  we  deperately 
need  relief  from  high  work  comp  costs,  the  method  to  achieve 
that  may  not  necessarily  be  within  the  parameters  of  national 
health  care  reform. 
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Thank  you  for  this  opportunity  to  testify  before  the  Committee  on  Small  Business  on  the 
important  subject  of  workers'  compensation  and  how  it  may  be  integrated  into  the  new  health 
care  reform  plan.  I  appreciate  the  opportunity  to  testify  and  share  my  views  and  those  of  the 
National  Federation  of  Independent  Business  (NFIB)  whom  I  am  representing  today  on  this 
important  subject. 

NFIB  is  the  nation's  largest  small  business  advocacy  organization,  representing  more  than 
600,000  small  and  independent  business  owners  nationwide. 

Introduction 

The  latest  NFIB  survey  on  the  Problems  and  Priorities  of  small  business  showed  that 
workers'  compensation  ranked  fourth  out  of  75  problems  facing  small  business.  If  you  exclude 
from  the  survey  those  employers  who  do  not  have  any  employees  (and  thus  do  not  have  to 
purchase  comp  for  their  employees),  workers'  comp  becomes  the  number  two  problem.  Only 
health  insurance  ranks  ahead  of  workers'  compensation  in  terms  of  its  impact  on  NFIB  members. 
Why  this  concern  about  comp?   Two  words— premium  increases. 

Workers'  Compensation  Premiums  Are  Rising 

Workers'  compensation  premiums  are  based  on  the  total  payroll  of  the  employer  (x  dollars 
per  $100  of  payroll).  There  arc  two  kinds  of  ratings  in  workers'  compensation-manual  rating 
and  individual  experience  rating.  Only  those  businesses  that  pay  a  certain  level  of  premium  are 
individually  experience  rated.   While  workers'  compensation  is  not  a  "tax,"  it  operates  the  same 
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as  a  payroll  tax,  since  it  is  mandatory  for  almost  all  employers  and  it  is  based  on  each  one 
hundred  dollars  of  payroll. 

Workers'  compensation  premiums  in  recent  ^ears  have  been  rising  at  an  alarming  rate. 
The  National  Council  on  Compensation  Insurance  (NCCI),  the  major  workers'  comp  rating 
organization,  received  approval  for  double-digit  rate  increases  last  year  in  20  states.  The  NCCI 
rate  increases  exceeded  20  percent  in  six  states  (Florida,  Kansas,  Louisiana,  Missouri,  Nebraska 
and  Oklahoma).   The  average  premium  rate  increase  nationwide  in  1992  was  10  percent. 

This  premium  rate  activity  follows  eight  years  of  rising  average  premium  increases 
approved  by  state  regulators  (1 1.5  percent  in  1985,  8.9  percent  in  1986,  9.6  percent  in  1987,  8.9 
percent  in  1988,  6.1  percent  in  1989,  12.1  percent  in  1990,  and  7.4  percent  in  1991.  Keep  in 
mind  that  these  are  the  rate  increase  levels  actually  approved  by  state  regulators.  Insurance 
industry  rate  requests  were  much  higher.  For  example,  in  the  last  five  years  insurance  carriers 
have  only  gotten  about  half  of  the  premium  level  increase  requested  (52  percent  in  1988,  47 
percent  in  1989,  55  percent  in  1990,  55  percent  in  1991,  and  64  percent  in  1992). 

Premiums  Driven  By  Benefit  Payouts 

Why  are  workers'  comp  premiums  rates  soaring?  The  simple  answer  is  benefit  payout. 
During  the  period  1981-1990  workers'  compensation  medical  and  cash  indemnity  benefits 
increased  from  $12.5  billion  to  $35.3  billion,  up  183.4  percent.  The  average  benefit  cost  per 
covered  employee  rose  by  $222,  an  increase  of  134.3  percent.  The  benefit  cost  ratio  (benefits 
as  a  percent  of  payroll)  increased  55. 1  percent. 
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In  1990  the  average  workers'  compensation  benefit  cost  per  employee  ranged  from  $768 
in  Maine  to  $177  in  Indiana.  The  national  average  for  the  states  was  $387.  Joining  Maine  in 
the  top  ten  states  in  terriis  of  highest  average  benefit  costs  were  West  Virginia  ($712),  Rhode 
Island  ($651),  Texas  ($645),  Alasica  ($623),  Nevada  ($623),  Montana  ($604),  Louisiana  ($530), 
Massachusetts  ($525)  and  Oregon  ($515). 

In  addition  to  Indiana,  lowest  average  benefit  costs  per  employee  were  recorded  in  North 
Carolina  ($179),  Virginia  ($197),  Nebraska  ($208).  Iowa  ($214),  South  Carolina  ($229),  Vermont 
($250),  South  Dakota  ($255),  Missouri  ($255),  New  York*  ($257)  and  Wisconsin  ($257). 

Data  from  the  National  Council  on  Compensation  Insurance  based  on  detailed  claim 
information  for  eight  states  (Florida,  Georgia,  Illinois,  Kentucky,  Massachusetts,  Michigan, 
Minnesota,  and  Pennsylvania)  show  the  average  total  cost  per  lost  time  claim  rose  from  $16,682 
in  1988  to  $22,795  in  1991  (up  36.6  percent).  The  average  indemnity  cost  per  lost  time  claim 
increased  30.1  percent,  rising  from  $11,515  in  1988  to  $14,978  in  1992.  The  average  medical 
cost  per  claim  during  this  period  went  from  $5,167  to  $7,817,  an  increase  of  51.3  percent. 

Accompanying  the  rising  costs  of  indemnity  and  medical  payments  was  the  unfortunate 
inaease  in  the  number  of  lost  work  days  resulting  from  occupational  injuries.  During  the  period 
1988-1992  the  number  of  such  injuries  per  100  full-time  private  sector  workers  climbed  steadily: 


*  New  York  increased  benefits  subsequent  to  this  data  collection  period. 
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76.1  in  1988,  78.7  in  1989,  84.0  in  1990,  and  86.5  in  1992.  NFIB  is  concerned  about  the 
workplace  safety  issue  and  has  supported  the  enactment  of  legislation  providing  for  an  optional 
employer-paid  deductible  as  an  incentive  for  employers  to  maintain  a  safe  worksite.  We  have 
also  supported  legislation  providing  premium  credits  for  a  history  of  safety. 

Benefit  payout  is  the  driving  force  behind  premium  levels.  But  what  drives  benefit 
payout?  There  are,  in  fact,  a  number  of  factors  that  drive  benefit  payout:  (1)  the  cost  of  medical 
care;  (2)  the  amount  of  litigation  in  the  system;  (3)  the  definition  of  compensable  injuries  and 
illnesses;  (4)  the  duration  of  compensation;  (5)  the  number  of  occupational  injuries  and  illnesses; 
and  (6)  fraud  and  abuse  in  the  system.  We  need  to  look  at  who  gets  into  the  system,  how 
cost-effective  is  the  treatment  and  care  of  these  people,  and  how  long  they  stay  in  the  system. 

Medical  costs  are  rising  dramatically-even  faster  in  workers'  comp  than  in  the  other  areas 
of  health  care.  For  example,  during  the  period  198C-o5  general  medical  costs  rose  10  percent 
annually,  but  workers'  comp  medical  costs  increased  by  14.5  percent  on  an  annual  basis.  One 
reason  for  this  is  that  we  have  not  yet  introduced  traditional  medical  cost-containment 
mechanisms  into  the  comp  system-primarily  because  comp  medical  benefits,  and  the  delivery 
of  these  benefits,  are  defined  in  statutory  law.  There  is  a  litany  of  medical  cost  containment 
measures  that  states  should  consider  incorporating,  such  areas  as  medical  fee  schedules, 
utilization  review,  provider  selection  mechanisms,  PPOs  and  HMOs.  The  point  is  that  state  comp 
programs  must  not  become  the  last  safe  harbor  from  effective  medical  cost  containment 
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Another  major  problem  in  comp  programs  is  increasing  litigation.  The  passage  of  comp 
laws  early  in  this  century  reflected  a  great  compromise  between  labor  and  industry  in  which  both 
sides  agreed  to  take  industrial  accidents  and  illnesses  out  of  the  tort  system  and  into  a  no-fault 
insurance  system.  Employees  gave  up  the  right  to  sue  employers  for  negligence,  and  employers 
agreed  to  pay  claims  to  injured  workers  regardless  of  fault  or  negligence.  The  injured  employee, 
however,  was  allowed  no  other  remedy  outside  workers'  compensation.  Employers,  while 
benefiting  from  this  exclusive  remedy  doctrine,  agreed  to  relinquish  their  common  law  defenses 
and  accept  responsibility  for  employee  compensation  even  if  no  employer  negUgence  was 
involved  in  the  injury. 

That  was  the  deal.  Business  accepted  it.  Labor  accepted  it.  Sadly,  someone  forgot  to  tell 
the  plaintiffs'  lawyers.   Thus,  the  litigation  explosion. 

A  third  area  of  concern  to  employers  is  the  ever-expanding  definition  of  what  constitutes  an 
occupational  injury  or  illness.  To  what  extent  is  mental  stress  or  a  cumulative  injury  job-related? 
The  state  legislatures  and  the  courts  continue  to  expand  the  definition  of  a  compensable  injury. 
The  concept  of  cumulative  injury  is  being  pressed  forward  to  expand  the  scope  of  comp  coverage 
to  include  claims  arising  from  maladies  traditionally  associated  with  the  aging  process. 

It  is  becoming  increasingly  difficult  to  distinguish  between  a  work-related  and  a 
nonwork-related  disability,  and  the  comp  system  is  becoming  a  general  health  care  policy. 
Couple  this  with  the  fact  that  there  are  economic  incentives  for  employees  to  utilize  comp  rather 
than  the  health  policy,  and  you  have  system  on  the  verge  of  spinning  out  of  control. 
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Finally,  many  employers  have  not  been  as  responsible  as  they  should  have  been  in  terms  of 
getting  injured  employees  back  on  the  job  as  soon  as  they  are  able  to  return.  One  of  the  reasons 
lawyers  get  involved  is  because  injured  employees  feel  all  alone  since  they  have  lost  touch  with 
the  employer  and  the  workplace.  When  they  start  feeling  that  way,  they  start  looking  for  help. 
Employers  should  keep  in  touch  with  injured  workers.  They  should  call  them  and  tell  them  they 
are  missed.  Employers  should  ask  them  when  they  can  return  and  invite  them  to  visit  the 
workplace.  Employees  should  be  encouraged  to  return  to  work  at  whatever  capacity  they  can 
handle.  Better  they  should  be  at  the  workplace,  at  whatever  level  of  productivity,  than  to  be 
sitting  home  watching  those  lawyer  ads  on  television. 

The  tremendous  increases  in  workers'  compensation  costs  have  led  to  calls  for  reform  of  the 
system  from  almost  all  quarters.  Indeed,  some  significant  reforms  have  been  adopted  in  a 
number  of  states.  One  of  the  reforms  some  are  calling  for,  some  kind  of  combination  of 
workers'  comp  and  health  insurance,  has  not  been  implemented.  At  the  state  level  this  reform 
is  referred  to  as  24-hour  coverage  and  usually  entails  combining  comp  and  health.  At  the  federal 
level  we  refer  to  the  "merged"  or  "integrated"  approach  (splitting  off  the  medical  portion  of 
comp  and  merging  it  into  a  new  national  health  plan)  and  the  "coordinated"  approach  (simply 
allowing   or  requiring  comp  medical  claimants  to  be  treated  by  the  Approved  Health  Plans). 

The  Administration  is  considering  incorporating  the  medical  portion  of  state  workers' 
compensation  programs  into  the  proposed  new  national  health  care  plan.  This  proposal  could 
take  one  of  two  forms:  (1)  actually  separating  the  medical  aspect  of  workers'  compensation  from 
the  disability  (or  wage  loss)  component  and  moving  it  into  the  new  national  health  care  plan;  or 
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(2)  simply  maintaining  the  current  workers'  compensation  medical  and  disability  programs  and 
allowing  workers'  compensation  insurers  to  contract  with  the  qualified  health  plans  for  the 
treatment  of  workers'  compensation  medical  claims.  Having  looked  at  both  the  merged  approach 
and  the  coordinated  approach,  the  Administration  has  apparently  decided  to  go  with  the 
coordinated  approach  as  a  first  step,  and  appoint  a  Commission  to  study  how  they  might  move 
to  a  full  merger.  The  Administration's  Health  Care  Task  Force  concluded,  and  we  believe  rightly 
so,  that  there  were  a  number  of  problems  inherent  in  splitting  the  comp  program  and  merging 
the  medical  portion  into  national  health,  and  they  wanted  additional  time  to  study  how  these 
problems  might  be  resolved. 

Many  in  the  Administration  seem  to  favor  the  idea  of  separating  the  medical  portion  of 
workers'  compensation  from  the  disability  component.  Under  this  kind  of  proposal,  medical 
would  become  part  of  the  new  national  health  care  structure  and  disability  would  remain  under 
the  purview  of  existing  workers'  compensation  carriers.  In  anticipation  of  such  a  proposal,  NFIB 
recently  polled  its  members  on  this  concept  (Mandate  501,  June  1993).  The  following  question 
was  posed:  "Should  the  Medical  Portion  of  Workers'  Compensation  be  Moved  Into  a  New 
Standard  Health  Plan?"  Appropriate  background  information  was  provided  to  the  membership, 
including  pro  and  con  arguments.  The  results  were  19  percent  voting  in  the  affirmative,  63 
percent  voting  in  the  negative,  with  18  percent  undecided. 

Considering  the  fact  that  workers'  compensation  is  mandatory  for  most  employers  and  that 
the  costs  for  this  insurance  are  rising  faster  than  general  health  insurance,  one  might  think  that 
employers  would  opt  for  any  kind  of  change  that  offered  some  hope  of  reducing  costs.   Indeed, 
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the  Administration   has   put   forth    its   proposed    merger  of  health   insurance   and   worlcers' 

compensation  medical  as  a  cost  containment  measure.   Clearly,  NFIB  members  did  not  view  it 

as  such.  Since  workers'  compensation  medical  expenditures  are  less  than  2  percent  of  all  health 

care  expenditures,  it  is  hard  to  conceive  of  the  merger  approach  as  a  major  cost  containment 

mechanism.   Some  members  of  the  Health  Care  Task  Force  have  touted  a  recent  study  by  Alan 

Krueger  and  Laurance  Baker  as  evidence  that  a  merger  of  health  and  comp  would  result  in 

enormous  cost  savings.  Rick  Victor  of  the  Workers'  Compensation  Research  Institute  has  closely 

examined  the  Krueger-Baker  data  and  is  not  convinced.   Victor's  critique  of  the  Krueger-Baker 

study  leads  him  to  this  conclusion: 

"Even  if  it  were  true  that  there  is  price  discrimination  or  procedure 
upgrading  against  workers'  compensation,  this  would  not  be  a  strong 
argument  for  twenty-four  hour  coverage  as  a  solution.  Price  discrimination 
arises  because  there  is  a  difference  in  the  attention  the  consumer  (patient) 
pays  to  price.  Workers'  compensation  patients,  without  cost  sharing 
(deductibles  and  copayments)  may  well  be  less  price  sensitive  than  group 
health  patients  who  share  in  the  cost  of  their  care.  But  twenty-four  hour 
coverage  would  only  change  this  if  it  imposed  patient  cost  sharing;  it  is  the 
cost  sharing— not  administrative  integration— that  could  reduce  any  price 
discrimination.  A  national  health  plan  without  patient  cost  sharing  for  work- 
related  injuries  would  not  change  this,  and  cost  sharing  could  be  introduced 
with  or  without  national  reforms  and  twenty-four  hour  coverage.  Regardless 
of  the  form  of  administration,  policy  makers  must  decide  whether  equity  for 
injured  workers  precludes  patient  cost  sharing  and  other  cost  control 
methods.  All  this  suggests  that  $6  billion  in  savings  will  not  simply  fall  out 
of  an  administrative  integration  of  workers'  compensation  with  group  health 
benefits.  There  are  no  easy  fixes  to  the  workers'  compensation  medical  cost 
problems.  System  participants  will  have  to  face  tougher  problems  of  finding 
ways  to  effectively  control  utilization  while  preserving  access  to  high-quality 
care.  And,  this  will  be  true  whether  workers'  compensation  is  included  in 
a  national  health  reform  plan  or  not." 

Under  either  the  merger  approach  or  the  coordinated  approach,  any  cost  savings  are  likely 
to  occur  as  a  result  of  getting  workers'  compensation  medical  claimants  into  a  managed  care 
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environment.    This  can  be  achieved  without  dismembering  the  current  workers'  compensation 
program. 

There  are,  in  fact,  several  technical  problems  in  merging  workers'  compensation  and 
health  insurance.  These  revolve  around  the  difference  between  health  and  comp  in  such  areas 
as  experience  rating,  scope  of  coverage,  extent  of  coverage,  benefit  levels,  cost  sharing,  and  so 
forth.  In  addition,  splitting  the  system  into  two  parts  means  that  employers/insurers  might  lose 
some  control  over  the  disability  case  management  aspect  of  workers"  comp.  Eliminating  the 
rehabilitation  and  return  to  work  supervision  of  employees  could  seriously  inhibit  the  ability  to 
control  costs  on  the  disability  side.  Administration  officials  have  come  to  recognize  that  these 
problems  are  significant  and  are  beginning  to  give  serious  thought  to  how  they  might  be  resolved. 

Since  most  employers  are  required  to  carry  workers'  compensation,  they  have  some 
understanding  of  the  program,  and  they  understand  that  workers'  compensation  reform  is 
absolutely  essential.  It  will  be  difficult,  however,  to  convince  them  that  a  merger  of  the  health 
and  comp  systems  represents  the  road  to  reform  if  the  technical  problems  outlined  above  cannot 
be  resolved. 

NFIB  appreciates  efforts  by  the  Administration  and  others  to  mitigate  the  workers' 
compensation  burden  on  small  business.  We  believe,  however,  that  the  case  for  a  merger 
approach  has  not  yet  been  effectively  made.  A  "coordination"  policy  that  allows  cost-saving 
managed  care  programs  to  be  applied  to  workers"  comp  cases  would  be  far  preferable  and,  we 
believe,  more  palatable  to  employers  and  insurers. 
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For  the  information  of  the  Committee,  I  have  attached  a  copy  of  a  position  statement 
signed  by  the  Labor/Management  Discussion  Group  on  Worlcers'  Compensation,  a  broad-based 
group  comprised  of  labor,  business,  insurers  and  the  medical  community.  The  group  is  in 
agreement  that  the  connection  between  medical  and  disability  case  management  is  an  important 
one.  Further,  they  believe  that  workers'  comp  can  and  should  benefit  from  any  cost  containment 
measures  enacted  as  a  part  of  a  new  national  health  care  system. 

Thank  you  for  allowing  me  to  testify  here  today.  NFIB  looks  forward  to  participating  in 
the  important  debate  over  workers'  comp  and  health  care  reform. 
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Labor  Management  Discussion  Group  on  Workers '  Compensation 


Workers'  Compensation 
and  National  Health  Care  Reform 


I/a  comprehensive  national  health  system  reform  plan  is  adopted,  then  the 
following  should  apply: 

1.  The  workers'  compensation  system  should  be  able  to  share  in  any 
cost  containment  measures  of  a  national  health  care  plan. 

2.  Any  plan  should  ensure  the  delivery  of  all  reasonable  and  necessary 
care  to  injured  workers.  Where  appropriate,  treatment  especially 
tailored  to  occupational  problems  should  be  available. 

3.  Any  plan  should  recognize  the  important  connection  between 
medical  case  management  and  disability  case  management  and  the 
public  policy  goals  of  restoration  of  health  and  timely  return  to 
work. 

4.  The  health  care  costs  of  occupational  injuries  and  illnesses  should 
be  appropriately  allocated  to  the  industry  and  employer  where  the 
illnesses  or  injuries  occur. 

5.  National  health  system  reform  should  not  alter  the  liability  of 
employers  for  occupational  injuries  and  illnesses,  nor  should  it  alter 
the  exclusive  remedy  doctrine. 

6.  Any  plan  should  recognize  the  need  for  the  efficient  collection  of 
appropriate  data  concerning  occupational  injuries  and  illnesses,  their 
causes,  costs,  and  the  means  of  preventing  them. 
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